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INTRODUCTION 
The title of this paper : "The Rights and Duties 
of Parents in the Education of their Children" requires 
some explanation and delimitation. It is intended to 
include both legal and moral "rights" and "duties'' -
what they are and what they should be. "Parents",unless 
the context otherwise requires, must include "guardians" 
whenever that former word is used in this paper.
1 
"Education" will generally mean tha formal compulsory 
instruction of children at both primary and secondary 
level, between the ages of 6 and 15. 
This paper is concerned with all parents in New 
Zealand. However it is not meant to contain an exhaustive 
list of all the rights of those parents. It is hoped that 
at the end, a general formula for the procedure for ascertaining 
those rights will be apparent. 
The structure of this paper is (1) a general discussion 
of the notion of parental rights and duties; (2) a discussion 
of some fundamental concepts underlying education in New 
Zealand; (3) a look at the scope for parents to participate 
in the day-to-day administration of schools; and (4) consideration 
of some specific issues il\ustrating parental rights and duties 
in education. 
PARENTAL RIGHTS AND DUTIES GENERALLY . 
At common law, the father of a legitimate child was its 
sole guardian.
2 If the child was illegitimate the mother had 
this role. 3 Guardianship meant that all rights and duties 
with respect to the children vested in the parent. However, 
there were some limitations. The parent was subject to the 
criminal law. A further limitation on his powers developed 
from the doctrine of parens patriae. This doctrine was 
(1) 
( 2) 
( 3) 
Parents' authority is now derived from their position as 
'guardians ' under the Guardianship Act 1968. 
Haggett : "Parents and Children" London, Sweet and Maxwell 
(1977), Chapter 1. 
Idem. LAW LIBRARY 
VICTORIA UNIVERSITY OF WELLINGTON 
originally for the protection of madmen and lunatics 4 , 
but was extended to cover children since they, also 
Thus, 
" ... cannot gouerne themselues nor order their 
lands and tenements." 5 
"the Crown as parens patriae, was supreme 
guardian and superintendent over all infants." 6 
If a child was in need of care, the Crown , through the 
Court of Chancery could take over that care. 7 
Today the position of parents is quite different. Both 
the father and the mother of the child are its guardians, 
usually. 8 Unless both the parents were living together at 
the time the child was born, an unmarrie4mother will be the 
sole guardian until the father of the cl1ild applies to the 
b d d . l 9 d 10 . d . court to e ma ea guar ian a so. Custo y is veste in 
both guardian~ 1unless that is impossible (for example through 
separation of the parents) in which case the Court may 
12 make an order as to custody. In all proceedings under the 
Guardianship Act 1968, the Court is to ~~regard the welfare of 
the child as the first and paramount consideration. 1113 
Thus custody is a right of the child and not of the parent. 
A report of the Justice Society in England has said: 14 
"In some cases the biological parents are not the 
proper persons \o whom to entrust the welfare 
of their child .... Speaking generally, however, 
we think the upbringing of a child requires his 
parents (biological o r otherwise) to care for his 
life and health, to provide for his maintenance 
(which includes his e ducation, under the15 Guardianship of Minors Act 1971 s.20 (2)) , 
and to stimulate the development of his emotional 
(4) Custer : "Parens Patriae" (j_97t[! Emory L.J. 195 
(5) Ibid, 20 ·1; quotation from""l\.n Exposicion of the King's 
Prerogative" (London, 15 6 7) 3 7. ·,t St,\4f'\+or'-l : 
(6) 1:bid,; :2.0;2... 
(7) Wellesley v. Beaufort (1827) 2 Russ.l 
(8) Guardianship Act 1968 , section 6 (1). 
(9) Ibid, section 6 (2) and 6 (3). 
(10) Defined in section 3 : '' ... the right to possession and 
care of a child." 
(11) Section 3, definition of "guardianship". 
(12) Section 11. 
(13) Section 23. 
(14) Justice:"Parental Rights and Duties and Custody Disputes" 
(London,1975), 10 and 12. 
(15) This is a U.K. Act. In New Zealand 'education' is included 
in "upbringing" which is one of the duties of a guardian~ section3. 
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social, intellectual, and physical capacities 
to the best advantage; in the end to turn him 
out of the nest fit to take his place as a responsible 
and participating member of the community. It is 
at this point that society becomes directly 
interested in the whole process. The parental 
function must be exercised in the interest of the 
child and with his welfare treated as the first 
and paramount consideration; if the parents fail, 
society has a right to intervene and order that 
other provision be made for the suitable upbringing 
of the child." 
This statement applies equally well to the New Zealand context. 
A dispute over the guardianship and custody of a child can 
arise then, between parent and parent, or between parents 
and others (outsiders). The Guardianship Act, in New Zealand, 
requires that 
16 
'' No parent shall be deprived of the guardianship 
of his child pursuant to subsection (1) of this 
section unless the Court is satisfied that the 
parent is for some grave reason unfit to be a 
guardian of the child or is unwilling to e xercise 
the responsibiliti e s of a guardian.' ' (Emphasis added.) 
In relation to custody , it has been said:
17 
" Prima facie a parent is entitled to the custody 
of his child a s a g ainst a nyone else, and conseque ntly 
the rule has dev eloped tha t a heavy burden of proo f 
lies on the party who s eeks to establish tha t it 
would be against the child's best interests to 
allow its parents to have custody of it." 
Thus parents do have a right to custody and guardianship of 
their children which society will take from them only in 
extreme circumstances. 
Once guardianship and custody is settled,if there is 
a dispute between the guardians concerning the child, for 
example where the child should be educated, they can ask 
the Court to resolve the dispute.
18 The Court must consider 
the welfare of the child as the first and paramour.t 
·a . 19 consi eration. 
(16) Section 10(2). 
_(17) Inglis : "Family Law" Welling ton, Sweet and Maxwell 
(1968-70) 2nd Edn. , Vol.2,506. 
(18)Section 13. 
(19) Section 23. 
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There have been several attempts to delineate the rights 
d d · f t ( d' ) 
20 h · an uties o paren s as guar ians. Te Justice report 
lists them as: 
(1) Custody; 
(3)Education; 
(6) Discipline 
(8) Service(1 
(2) Maintenance,Care and Upbringing 
(4) Religion ; (5) Health ; .. 
(7) Appointment of guardians 
(9) Property (10) Legal representation.
22 
The heading "Religion" is an extension of "Education" to 
the extent that it prescribes the basic rules under which 
the child is to be brought up. Aft?arent has considerable rights 
to decide the religious education of his children. Even 
parents giving their child up for adoptiop can require the 
adopting parents to bring up the child in a particular 
religion. 23 It has been said that "the direction of a child's 
Teligious education ... is not subject ~O the same interference 
b . h d. . f h. 1 d . · 
24 
y society as t e irection o is secu are ucation. 
This"interference by society " in secular education of 
children is the topic of the next section. 
GENERAL PRINCIPLES IN EDUCATION. 
The Guardianship Act 1968 gives parents, assuming that 
they are guardians, 11 the custody of [their J child ... 
and the rightjof control over the upbringing 
of [ the] child. 11 i 5 
26 
"'Upbringing' includes education and religion." Therefore, 
prima facie parents have control over the education of their 
children. But is that true? How much control parents do 
have is a basic question of this paper. 
(20) see Inglis , op.cit., 488-9 and chapter XIX; 
Justice , op.cit. 
(21) Parents have a common l aw right to their childreJ~ services -
there is a right of action in tort against those who interfere . 
Justice op.cit. 
(22) Justice, op.cit. This list does not distinguish between 
which are rights and which are duties. Each item on the list 
may contain both rights and duti e s within it. 
(23) Either by consent to a specific adoption under Section 7 
of the Adopt ion Act 1955 , or by giving the child up to the So c ia l 
Welfare Depa rtment unde r Sec tio n 7 (4 ) of that Act and r equiring 
that the adop t ing pare nt s br i ng up the child in a particular r elig .10n 
(24) Justice op.cit., 17. 
(25) Guardianship Act 1968 , section 3. 
(26) Ibicl. , section 2. 
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When first considering the education structure in New 
Zealand, the writer considered it to be comparable with th
e 
social work function of the Social Welfare Departffient
27 in 
that both have family support functions. By'family support
' 
it is menat that both structures help families to perform
 
the functions of families : orie to educate and the other 
to 
care for children. However,there is one fundamental differ
ence: 
that is :that Social Welfare leaves parents in sole contr
ol 
until there is a breakdown in family circumstances , while
 
the Education system in New Zealand insists that the load 
of parents shall be lessened in all cases, regardless of 
any breakdown in education. 
Education has been made compulsory between the ages of 
6 and 15.
28 Parents have a duty to educate their children, 
or rather to see that they are educated. There is no choic
e 
not to educate similar to the choice parents have not 
to 
give religious instruction to their children.
29 Further , 
parents must send their children to schooi.
30 Society as a 
whole has decided that it has a strong interest in the 
education of children. This makes education a social, rath
er 
than primarily a family service. It can also be argued tha
t 
on the common law principle of parens patriae , the Crown 
has rights with respect to children, overriding those of , 
parents. It has been said in relation to the Courts exerc
ising 
its rights 'at large' under this principle :
31 
"It is not, however, from any want of jurisdiction 
that [the CourtJ does not act, but from a want of 
means to exercise its jurisdiction; because the 
Court cannot take on itself the maintenance of 
all the children in the Kingdom . It can exercise 
this jurisdiction usefully and practically, 
only where it. has the means of doing so; that is to 
say, by its having the means of applying property 
for the use and maintenance of the infants." 
(27) for example : its duties under the Children and Young
 
Persons Act 1974. 
(28) Education Act 1964 , section 109. 
(29) see Justice op.cit., 17 ; and Education Act 1964,sect
ion 79 
(30) Education Act 1964 , section 117 , there are limited 
exceptions discuss infra p.20-22 
(31) Custer, op.cit. , 207 (quoting from Wellesley v.Beauf
ort 
2 Russ. 1 , 21.) 
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-the 
The state, through taxation, now has~means by which it can 
exercise its jurisdiction in the education of children. 
The Crown has authority for its present jurisdiction under 
the Education Act 1964. However, an1 argument could be made 
that the Crown has authori.ty, being parens patriae , to do 
the same thing, regardless of the Education Act. Certainly 
Wellesley v. Beaufori
2
suggests this. 
Parents then, have no absolute rights over their 
children. Society through Parliam~nt, has decided that 
children should not be subject to the sole influence of 
their parents. 
Broadening the discussion, it has been suggested that 
there are five principles which underlie education in 
33 New Zealand. They are (summarised) 
(i) Compulsory education between the ages of 6 and 15; 
(ii) Provision by the State of free education in State schools; 
(iii) Parental freedom of choice of the kind of education; 34 
(iv) The requirement of a minimum standard of education; 
(v) No discrimination by an educational establishment by 
reason of colour, race,ethnic or national origins,sex, 
marital status, or religious or ethical belief. 35 
• 
Had the second principle not been qualified by 
limiting free education to State schools, there may have 
been some conflict with the third principle. However , 
that very limitation on the second principle casts doubt 
on the truth of the third. Unless there is freedom of choice 
of the kind of education within the State school system, 
(32) Idem. 
(33)Quigg : "The Private Schools Conditional Integration Act 1975•· 
Legal Writing Requirement for LL.B. (Hons) degree at V.U.W.19 7 0 
(34) New Zealand is a signatory to the UniversAl Declaration 
on Human Rights which declares ,inter alia, "Parents have 
a prior right to choose the kind of education that shall 
be given to their child." 
(35) Human Rights Commissions Act 1977,section 26(1); This 
is qualified in subsection 2 of that section whic._'h allows 
schools set up wholly or principally for one sex, one 
race,orone religion to bar others not in that category. 
then because parents have to pay for private schools 
(if they choose those schools)) freedom of choice is limited 
th h ff d 't 
36 . f h h to ose w o can a or 1. Assuming or t e mornent,t at 
there is not freedom of choice of the kind of education within 
State schools, then private schools must be considered. 
At t th . St t . d t . h · 
3 7 
presen ere is some a e ai o private sc oo~s. 
B~c~use freedom of choice of the kind of education is limited 
to some degree, by the means of the parents, for many parents 
there is no real choice at all. Those who oppose State aid to 
private schools are,logically from the above analysis,opposed 
to freedom of choice of parents of the kind of education. Indeed, 
this attitude is a logical extension of the idea that the 
State, or society, has an interest in the education of 
children which overrides the rights of parents. 
While it is not intended to consider inpetail the 
arguments for and against State aid to private schools, some 
mention should be made of the basic disagreement. Those in 
favour of State aid argue that it is unfair to expect those 
who have exercised a choice,to have to pay twice for education: 
once through taxes and again through ~ees;
38 before there 
can be real freedom of choice there must be equality of 
opportunity. Those against State aid argue :that because n~st 
private schools are religious and sectarian they cause 
divisions in society which ought not to be encouraged; 
that all children should be part of one school system; 
that there is real equality of opportunity because the 
State must accept responsibility for all children, without 
freedom of choice. 
Whatever the resolution of the above dispute, with the 
passing of the Private Schools Conditional Integration Act 1975 
a formula has been created for achi:eving freedom of choice 
of the kind of education within the State school system. 
39 
(36) Many fees are minimal and subject to waiver,especially in 
Catholic schools. 
(37) See Quigg, op.cit., Appendix B. 
(38) There is a tax rebate available for fees. 
(39) The following is a brief description of this Act - for 
further discussion see Quigg op.cit. 
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The Act provides for voluntary integration of private 
schools into the State system, so that freedom of choice 
depends on private schools taking the chance to become 
integrated. 
It is a condition of integration that the special 
character of the school will be preserved. "Special character" 
means "education within the framework of a particu.l a.r or 
general religious or philosophical belief, and associated 
with observances or traditions appropriate to that belief. 1140 
Integration is by way of an agreement and the special 
character of the school may there be more specifically defined~ 1 
The .Act is binding on the Crown and the agreanent becomes a 
b . d' 42 . , f . d in ing contract. However, a Proprietor o an integrate 
.-
school can cancel the agreement if he believes that the special 
.character of the school is not adequately protected by the 
11 . h · 4 3 . h 1 b contro ing aut ority. Once a private sc oo ecomes an 
Integrated school it is financ ed completely by Parliament. 
This is qualified in that the agreemen t may provide for an 
extra levy on parents if improvements to facilities were 
required by the Minister or a debt were being paid off. 44 
No fees can be charged for other purposes. 
If all private schools accept integration, there will 
45 be one school structure with many diverse elements, making 
for real freedom of choice
1
of the kind of education within the 
State system. 
There is no express recognition of the princi~le of freedom 
of choice in the Newfeealand Education Act. By contrast, the 
United Kingdom Education Act 1944 ,section 76 reads: 
( 4 0) 
( 41) 
( 4 2) 
( 4 3) 
(44) 
( 4 5) 
"In the exercise and performance of all powers 
and duties conferred and imposed on then by this 
Act the Secretary of State and local education 
authorities shall have regard to the general 
principle that so far as is compatible with provision 
Section 2-
Quigg ' op.cit. ' 
30. 
Section 7_ 
Section 13 
Section 3 6. 
see Quigg, op.cit. ' 3 5. 
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of efficient ·instruction and training and the 
avoidance of unreasonable public expenditure, 
pupils are to be educated in accordance with the 
wishes of their parents." 
On this section, and on parents' rights to choose, the J
ustice 
'd 46 report sai : 
''Parents often assert ,a 'right' to determine the 
manner in which their child is to be educated,as 
a correlative to society's duty to provide for 
th~hild's education. This right is regarded as an 
element of 'custody ' in its wider sense. But if the 
right exists, it can derive only from a parent's 
status as a citizen; parents as parents have no 'ri9h
11 ·ro 
, determine the means in which society will exercise 
its duty~ Accordingly, the assertion is far too 
sweeping: parents have a 'right ' under the Education 
Act 1944 section 76; but only to have their wishes 
considered. That the choice th~y would prefer is 
not available does not excuse· them fl\?m performance 
of their duty. Of course,education in either the 
public or private sector is permissable, and parents 
have freedom to choose between the two. Choice in 
education, however, is open to the same ironic corr.rnent 
levelled at the law, about its accessibility beir.g 
similar to that enjoyed by visitors to the Ritz Hotel . 
Whether or not this particular 'right' to choose 
between privatepnd public education should continue 
to subsist is a political question outside the scope 
of this report. '' 
Also in relation to section 76, it has been deci.ded that 
it 
, . 47 48 
does not mean that parents wishes are paramount. In one
 case 
a local authority ruled that those pupils who went to Rom
an 
Catholic primary schools would have to attend Roman Cath
olic 
' secondary schools. This decision was attacked on the basis 
that it was in breach of section 76. Several parents wan
ted 
to send their children to other secondary schools. Howev
er the 
Court said that the wishes of these parents was only one 
of 
the factors to be considered, and the decision of the au
thority 
was held to be valid on the basis that the authority had 
power 
to allocate children to schools in the area, and this was
 done 
for a proper purpose, i.e. to relieve overcrowding. 
Thus even with an express statutory provision, parents \ 
rights are limited. 
(46) op.cit. 16-17. . 
(47) Watt v. Kestevan County Council [1955] 1 
Cumings v. Birkenhead Corporation. [197.JJ 
(48) Cumings v. Birkenhead Corporation . Ibid. 
Q.B. 408, 
2 All E . R . 8 81. 
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Quigg's fourth principle of a required minimum standard 
of education may also conflict with a parent's freedom of 
choice of the kind of education.If the kind of education 
requires, for example, the absence of sex education, and yet 
the minimum standard of education made sex education 
compulsory, the minimum standard must win. Even private schools 
49 must follow the syllabuses put out by the Education Department. 
Although the syllabus is a broad set of guidelines and a 
certain amount of choice is left open to the individual 
school and teacher, some sex education would have to be given. 
There would be no escape for the parent. 
In conclusion, an initial look at the Guardianship Act .-would lead one to believe that parents have the primary right 
to control the education of their children.However, there are 
severe limitations on that right in the Education-Act. 
Does this mean that the State is now primarily responsible 
for the education of children , and it is parents who must 
search for their rights within that State control? The next 
two sections of this paper, it is hoped, may shed some light 
on this question. 
ADMINISTRATION OF PRIMARY AND SECONDARY EDUCATION 
THE POSITION OF PARENTS. , 
A. GENERAL. 
Some definition of terms is required : The term 'primary . 
school' (unless used in contradistinction to Intermediate 
schools) refers to education from infants to form 2 (usual ly 
the eight years from 5 to 13 ) and thus includes intermediate 
so schools or departments. 'Se condary ' refers to forms 3 to 7 
(average ages from 13 to 18) 51 A "composite" school is one 
. d . 52 f which provides both primary and secondary e ucat1on, or 
example, forms l to 7. A "district high school" provides 
( 4 9) 
( 5 0) 
(51) 
(52) 
secondary education: see Education 
Regulations 1975, reg . 394} primary 
of Education Act 1964, a practical 
Education Act 1964, section 2. (All 
sections will be to the Educations 
Idem. 
Section 86. 
(Secondary Instruction) 
education : see s .186 
requirement see infra p.2!. 
future references to 
Act 1964, unless otherwise 
specified.) 
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both primary and secondary education from first admission 
(age 5) to form 7 (age 18)
53 , most often found in country 
areas. A 'Maori school' may be either primary or secondary 
or both and is established by the Minister of Education for 
Maori pupils. 54 'State primary school' includes primary, 
intermediate, district high and Maori schools. 55 
As a general rule all primary, intermediate and district 
high schools are in the charge of the Education Board of the 
district. Maori schools are under the direct control of the 
Director-General of Education. However, each individual 
school has its own School Committee. 
.-
Each secondary school, on the other hand, is controlled 
by its own separate governing body, usually called a Board 
of Governors. There is no equivalent of Education Boards in 
relation to secondary education. 
B. PRIMARY SCHOOLS. 
New Zealand is divided into ten education districts with 
an Education Board in charge of each.
56 Each Education Board 
divide·s its district into/4,ards, 57 and divides each ward into 
school districts. 58 Each school district must have a School 
Committee. 59 The method of election for School Committees, 
except for those of intermeJiate schools, is as follows: 
If the school has more than 200 pupils, nine people must be 
elected ; if there are less than 200 but more than 100 pupils 
seven people must be elected; and if there are less than 100 
60 
pupils, only five people may be ele cted. Only householde rs 
of the school district are entitl e d to vote or be elected.
61 
I h ld I • d f, d 6 2 House o er is e ine as 
"(a) every person of or over the age of 18 years 
(53) Section 2. 
(54) Section 101. 
(55) Section 2. 
(56) Sections 10-13. 
(57) Section 14. 
(58) Section 38. 
(59) Section 39. 
(60) Section 39 and the School Committee Administration 
Regulations 1965, r e g. 3 . 
(61) Section 39 and Section 42. 
(62) Section 2. 
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"who has for a period of 3 months next before the 
day of the election resided in any dwelling (not 
being a tent or other temporary shelter) within the 
school district as owner or tenant thereof; and 
(b) the father (whe rever resident), or, if he is 
dead or absent from New Ze aland - the guardian or 
other person (wherever resident) who has actual 
custody of any child attending any State primary 
school under the managefuent of the School Committee; 
and 
(d) the husband or wife of any person referred to 
in paragraph (a) or (b) of this definition." 
Thus, to be on a Committee or to vote for one, it is 
not necessary to be a parent of a child attending the school. 
All such parerits, though, even if they do not reside within 
the school district, are "householders" under this definition. 
This possible wide representation of the community is 
consistent with the view that sees society as a whole as 
having a great interest in the education of children. In 
practice, of course, it is usually pare nts who are willing 
to give up time to do this unpa id job. Also, tho s e whose 
children have long since grown up often remain on Committe es 
and their experience is valuable. 
· ·::.To be· eligible -for -election to a School Committee ·a -
person must not be (a) a me ntally disordered p e rson within 
the meaning of the Mental Health Act 1969 ; (b) a bankrupt 
who has not been discharged 1 ; or (c) a person convicted of 
an imprisonable offence unless he has receive d a full pardo n 
or has served his sentence or otherwise suffered the penalty 
imposed. 63 This section also applie~ to those standing for 
School Committees of Intermediate schoo ls. 
Intermediate School Committees diff e r in two respects 
from other School Committees: those entitled to vote, 
and those eligible for election. Only those parents of pupils 
aqtually attending the school in question, or parents of 
pupils attending a contributory school of that school,may 
vote for the Committe e. 64 The reason for this is that there 
is no school district for an Intermedi a te school - it merely 
(63) Section 18. 
(64) Section 41. 
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has defined contribut1n9 schools.
65 The other difference 
from normal School Corrunittees is that any person who complies 
with Section 18 
66 can be elected. No age restriction is 
placed on candidates : in theory a ten-year-old could be 
elected; and the person does not have to be a parent himself. 
Also all Intermediate School Committees must have nine 
members. 
67 
Elections for any School Committee must be at a special 
68 
bi-ennial meeting called for that purpose. 
The functions of the Committee are : that, subject to 
the general control of the Education Board, it shall have 
responsibility for the management of ttie school or schools 
in the school district. 
69 This involves keeping the school 
and its equipment in good repair, providing for the proper 
cleaning of the school, heating, lighting, sanitation, and 
care of the grounds, gates and fences, 
70 and to administer 
and account for funds allocated to the School Cormni ttee 
by the Board and for locally raised funds.
71 In addition 
the Committee has power to vary the school hours within
 a 
defined limit; approve the use of school property for other 
than school purposes; act as a mediator between an irate 
parent and a teacher; advise the Board on any matter; 
authorise the closing of ~he school for religious instruction
7 f 
and to make representations to the Board on appointments ,of 
73 
teachers. 
School Committees also vote for a member to re:i;::resent 
theid'ward' on the Education Board. The person elected must 
(65) 
( 6 6) 
(67) 
(68) 
( 6 9) 
( 7 0) 
( 71) 
( 7 2) 
(73) 
Section 74. 
Section 42. 
Section 41. 
School Committee Administration Regulations 1965 
reg s. 5 and 6. 
Section 46. 
Idem. 
Idem and section 47. 
Section 78, 
See also : Wellington Education Board 
fvf\cJio,1sof School Committees " (1977) . 
"Powers and 
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not be mentally disordered or a bankrupt or be paid by the 
Board, and must be nominated by two members of a School 
. 74 h d . f Committee. Te Boar consists o one member to represent 
each ward, one member to represent all teachers em~loyed 
by the Board, and now one member to represent all Pioprietors 
~h~> 75 of Integrated ~within the Education district. 
The function of an Education Board are : to establish, 
maintain and control State primary schools (except Maori 
schools) and any other schools of which it is given control; 
the appointment of teachers and their discipline; to 
establis h and alter the limits of school districts; to 
provide books, class materials, equipment , furniture and 
b . ld. 7 6 . . , ui ings. The Board is also r eponsibie for : forward 
planning for the district; paying the salaries of those 
employed by School Committees, its own employees and secondary 
school teachers; school transport in rural areas; 77 supervi sing 
construction of new buildings; providing an attendance 
officer; keeping records; and providing an accounting service 
for School Commi ttee,s. 7 8 
Thus in primary schools, there is an opportunity for 
parents to have an important say in the education of children 
generally. Again, it is not as parents per se that they 
have that influence but as members of the community, and as 
f 
members who are most interested in education. Participation 
in decision making is available, but it is voluntary. It 
haS been said 79 
"It is probable that the number of men and women 
who give honorary service on these statutory 
bodies does not fall far short of the number for 
whom teaching or administration of education is 
a full time occupation." 
n This is one of the stregths of the New Zealand education system, 
that it encourages local, lay participation. 
(74) Ibid., 3 ; and section 15. 
(75) Section 15. 
(76) Section 26. 
(77) Section 201 A-E. 
(78) Discussions with Mr Lelliot, General Manager of Wellington 
Education Board. 
(79) Report of the Commission of Education in N.Z. (Currie 
Commission) (1962) , 68 - 69 . 
-15~ 
C. SECONDARY SCHOOLS. 
Historically, secondary education was not compulsory 
and so it has always been treated separately from the 
administration of primary education. Most secondary schools 
were established by separate Acts of Parliament, and each 
school was given separate, autonomous control of its 
' 
administration. Composition of controlling bodies varies 
from school to school • 
. The Education Act 1964 attempted to standardise controlling 
bodies of secondary schools. Under section 50, the constitution 
of existing bodies was preserved but with the proviso that 
the Minister could vary the constitutio~ to comply with 
section 51. The latter section sets out the constitution with 
wh~ch all new82econdary schools must comply. There must be 
a Board of Governors of not less than nine nor more than 
eleven members. One member must be elected by the teachers 
of the school under its control; one member must be appointed 
. . ~5 by the Education Board; if 1tAan Integrated school one member 
must be appointed by the Proprietors; at least five members 
must be elected by the parents of the pupils attending the 
school; the other members may come from: the Educat ion 
Board, parents, teachers, local a uthority representatives, 
employers and employees in industry, old pupils associations, 
School Committees of schoois from which pupils are enrolled, 
81 a University in the area, or other appropriate groups. 
The Minister generally chooses which of these types of 
representa tives will be suitable for the particular school.
82 
Section 51A varies the constitution of all Boards, so 
that if there was not already a teacher representative, one 
must be provided for. The principal of the school is a 
non-votinsmember of the Board.
83 
Those members elected by parents of pupils attending 
(80) those establi hed after October 15, 1965. 
(81) Section 51. 
(82) Wellington Secondary Schools Reg11lations 1966 - note 
the different bodies represented on different school boards. 
(83) Section 198. 
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tne school do not have to themselves be parents; neither do 
those appointed by other bodies have to be members of those 
d . 84 J bo 1es . Parents representatives must qualify under sec t ion 
18 of the Act and may 
G 85 l . overnors. E ect1on 
not receive a salary form the Board of 
of parent representatives is by ballot 
86 in a postal vote. 
The functions of the Board of Governors are those of 
the Education Board and School Committees combine d, in relation 
. l 87 . to a part1cu ar school. The Board of Governors is responsible 
for the wise use of funds allocated to it for specific 
purposes : for example the General Purposes grant, the Free 
Tex~ books grant, and the Capital Works grant. Each School 
Board must keep its own accounts and does not have a highly 
centralised administration such as the Education Board to 
carry out this function. 88 
There is, however, provision in the Act for the establis~ne nt 
of Secondary Schools Councils, on reques t of three or more 
Secondary School Boards to the Minister. 89 This Council 
has one representative from each of the Boards plus two 
appointed by the Council.Its function is to carry out the 
administrative tasks of the Boa rds; providing a common 
secretariat; holding all property of the Boards but being 
directed by each individual Board with respect to its own 
property; and to ascertaiJ the requirements for s e condary 
instruction in the district. 9° For example, seven Welling t o n 
schools have formed a Council 
92 schools have done so. 
91 and seventeen Christch..1rch 
(84) Secondary School Board Administration Regulations 1965 
reg. 14. 
(85) Ibid., reg. 16. 
(86) Ibid. 
(87) This includes appointment and discipline of teachers, 
discipline of pupils a nd by -law making powers. 
(88) The trend may be to put the job of "accounting" of 
Secondary Schools on to the Education Baords, as has been 
done with paying Secondary Teachers' Salaries. 
(89) Section 57. 
( 9 0) Idem. 
(91) supra, note 82; t o the s i x s chools listed in those 
regulations must now b e adde d Newlands College. 
(92) Christchurch Secondary Schools Regulations 1976, 
Again, in relation to secondary schools, the opportunity 
is there for parents to be involved. Perhaps there is even 
~ore opportunity for influence here than in primary education 
where there is a second large bureaucratic structure in the 
form of the Education Board (the first bureaucratic structure 
being the Education Department) .. Small, decentralised 
Boards of Governors, pooling resources in Secondary School 
Councils stand for the ultimate in democracy. However, it 
is not just parents who are involved. In fact a situation 
might easily arise where the parent representatives are not 
. h . - h d f 93 . in t e maJor,ty on t e Boar o Governors. A cross-section 
of lay members of the whole community is represented as well 
as a few professional people. Unfortunately, in practice, 
it is the "middle class" who are representated on the Boards. 
Very few "working class" parents have the inclination, 
encouragement or ability to take part. However the opportunity 
is there. 
Despite the fact that there is no guarantee that parents 
will have a majority on the Board, in practice the position 
will be that the only people who have the time or the incentive 
to take part will be parents or parents of ex-pupils at the 
school. They are assured of at lea st a significant minority say. 
D. THE PLACE OF PARENT TE~CHER ASSOCIATIONS (P.T.A. 1 s). 
P.T.A. •shave no formal, statutory- place in the decision-
m~king process in education. However, this is not to say 
that P.T.A. 'shave no influence. Boards and School CoIT~ittees 
take a lot of notice of what these groups are saying. In 
relation to School Committees it has been said:
94 
"Committees represent parents and should be able 
to present the viewpoint of parents on school 
matters but at the same time, committees should 
cultivate direct parental interest in the school 
by ensuring that the parents are informed of school 
procedures, school and committee projects and 
other school activities. If contact can be maintained 
between the parents and the conunittee on a regular 
basis the school will benefit from the good 
relationships and understandings that are created." 
(93) for example, Ibid. ,reg.6 only 4 parent representatives 
out of 10. 
(94) Wellington Education Board "Powers and Flft/lC-f1·ofl<;i of 
School Committees" (1977) , 28. 
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The first three words of this quotation cannot mean that 
committees represent only parents. This follows from the 
definition of "householder" discussed above - it includes 
both parents and residents in a district. Although P.T.A. 's 
are not specifically mentioned, they will be the most 
obvious source of parental opinidn. In effect, it is 
probably mainly P.T.A. members who go to the bi-ennial 
meetings to vote in the new School Committee. 
In some cases contact between these two groups is even 
closer. Some primary schools have in fact amalgamated the 
two (School Committee and P.T.AJ to form a School Council. 
This consists of about 20 people, 11 from the P.T.A. 
executive and 9 from the School Committee. When dealing with 
funds appropriated from Parliament, motions will be Moved 
and seconded by Committee members, but passed by the whole 
Council. It appears that the Education Department is aware 
f h . . d 
. 95 o t is practice an acquiesces. 
In the case of secondary school Boards, contact is not 
quite so close, although Boards do regard P.T.A. 's as their 
benefactors. 96 The school Principal and Board members often 
attend P.T.A. meetings. P.T.A. resolutions would be framed 
in terms of recommendations to the Board. 
' 
E. CONCLUSION . 
There is a lot of scope for parents to be involved in 
decision-making, either by representation on the bodies 
which actually make the decisions or by influencing decision-
makers through organisations such as P.T.A. 's. The most 
limiting factor to their power is a natural conservatism in 
those involved in education. It may be the parents who are 
the most conservative . . 
(95) Discussion with Mr Fugler, member of N.Z. School 
Committees Federation and W.E.B. 
(96) Discussion with Mr Edwards, secretary of the Wellington 
Secondary Schools Council. 
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There is a great difference between the administration 
of education and the professional side of education. This 
becomes especially important in considering the right of 
an individual parent to have an Ombudsman investigate a 
particular decision affecting him or his child. When the 
Ombudsman's jurisdiction was originally extended to Education 
' 
Boards and their employees
97 there was no requirement 
that matters investigated were to relate only to matters of 
administration but all acts of teachers were excluded from 
. . . 98 h 1nvest1gat1on. However,t e Ombudsmen Act 1975, which 
replaces the previous Act, and adds Governing Bodies of 
secondary schools to the list of bodies to be reviewable, 
has no such restriction. Acts of teachers can now te reviewed 
"Complete reliance is now to be placed 11pon the phrase : 
'relating to a matter of administration
11199 Another problem 
concerning the jurisdiction of the Ombudsme n arises from 
section 13 of the Ombudsmen Act, which limits their jurisdiction 
to acts of a committee or sub-committee of (inter alia) 
Education Boards and Boards of Governors, or those of their 
employees. Acts of these Boards as a whole are not reviewable 
100 
by the Ombudsmen. 
The following discussion of specific issues will not 
differentiate between those that are administrative and those 
that are professional iss~es, but both types may be included 
within the same area. 
SPECIFIC ISSUES. 
A. ENROLMENT. 
This is the first and most obvious requirement of a parent. 
A child can only be enrolled at a State primary school if he 
is of school age.
101 'School age' means from 5 to 15.
102 
However every child from the day he is 6 until the day he is 
(97) Parliamentary Commissioner (Ombudsman)Amendment Act 1968 , 
(98) Ibid. ,section 2(5); see also Report of the Ombudsman 1969 
Wellington , 7. · 
(99) A requirement of the main Act; Report of the Ombudsman 1976, 
Wellington, 7. 
(100) see discussion infra, p.3~~ 
(101) Section 108. 
(102) Section 2, 
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15 must have his name on the register of some State primary 
school, secondary school, correspondence school or other 
registered schooi.
103 If the distance a child would have 
to walk to public transport or to school is more than 2 miles, 
then enrolment can be delayed until the child is 7~ 04 
Looking at this from another point of view, there is no 
legal requirement on a school to enrol a 5 year old child. 
A school could refuse to do so. This is unlikely to happen 
since theri are procedures to deal with overcrowding~OS 
which is probably the only reason such action would be taken. 
The child can be exempted from enrolment, on application 
for a certificate of exemption by the p~rent to the Head 
Teacher (of a primary school) or the Principal (of a secondary 
· school) . 106 The certificate is subject to the approval of the 
107 
Education Board or the Secondary School Board. Also, the 
District Senior Inspectors of Primary and Secondary Schools 
1 h 'f' 108 can cance t e certi icate. 
The certificate of exemption can only be granted on 
either of two qrounds : (a) " .. the child is elsewhere under 
instruction as regular and as efficient as in a registered 
school";or (b) " .. the child is unable to attend school 
regularly or is unable to pe educated by reason of physical 
or mental handicap. 11109 The second of the grounds is fairly 
clear and special education can be provided for such children 
under the Act. 110 
The first ground is not so clear. Does it mean that a 
parent can teach his own child at home, and receive a 
certificate of exemption? The first point to note is that 
it is the Principal w·ho decides this question, at first instance. 
(103) Section 109 ( 1). 
(104) Section 109 ( 2). 
( 10 5) Section 129 ' 
infra pp 23-15 
( 10 6) Section 111 ( l), 
( 10 7) Section 111 ( 6 ). 
( 10 8) Section 111 ( 9). 
(109) Section 111(4) (a) and ( b). 
( 110) Sections 113-5. 
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The instruction given to the child must be as efficient as in 
a registered school and a registered private school r~ust be 
as efficient as a State school.
111 With over 2,000 State 
primary schools in New Zealand, standards of efficier.cy must 
vary, so the test is essentially a flexible one. The standard 
of teaching must be the same as in a State school and the 
' 112 
curriculum taught must be the same. The onus is on the 
parent to prove this before the f>rincipal will grant a 
certificate of exemption . It is submitted that only a trained 
teacher could come up to this standard. It has been suggested 
that no one person can reach the standard in relation to a 
secondary school child, or rather that it would much more 
difficult to show,
113 because of the wide,range of subjects 
taught at this level and the degree of specialisation needed. 
On this question, the suitability or availability of 
correspondenc~chool will also be a factor to be considered. 
However a child may not fulfill the distance requirement from 
a suitable school, to be admitted to a correspondence school. 
Such an instance occurred in relation to an Ohu in the North 
Island. The child did not live far enough away from a school 
to qualify for Correspondence school and his parents requested 
a certificate of exemption trom enrolment at school. The 
child was a secondary school student and was denied a certificate. 
(The case may well have beEv11 different had the child been of 
primary school age.) It was ironic that the school that he was 
required to attend did not have a teacher for one subject 
and he was enrolled, by the school, in Correspondence school 
for that subject. 
Further exemption from enrolment may be granted by the 
. l f d . 114 t 'd t~ ·1 1 Director-Genera o E uca tion. He mus consi er 1,e pupi s 
level of progress, his conduct, and the degree of benefit he 
may receive fr.am further education . On that basis, if he thinks 
(111) Section 186 (1). 
(112) Discussion with Mr Culliford, Secondary School 
Supervision, Department of Education . 
(113) Idem. 
(114) Section 112 (1). 
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that an exemption is desirable he can issue a certificate 
of exemption. However, the proviso is important and extremely 
difficult to understand. It r eads : 
"Provided that no such certificate of exemption 
shall be granted to any child if the child has 
not attained the age of 14 years and has neither 
completed the work of form 2, as prescribed in 
the syllabus of ins truction for public schools, 
nor enrolled for any higher form." 
It is submitted that this mean s that a certificate of exemption 
will only be granted where the child is 14 and has completed 
form 2 and has enrolled for a higher form. If any of these 
conditions is not fulfilled h e will not get a certificate. 
It is clear that only in extreme circumstances will the 
Director-General exercise his discretion ~here a child does 
f 11 . h. h . 115 not a wit in t e proviso. 
:,Cl) 
If a child is not enrolled,and is required to be under 
the Act, his parent commits an offence and he is liatle for 
a fine of up to $10o. 116 
B. ZONING : DO PARENTS HAVE A CHOICE OF SCHOOLS TO ¼HICH 
TO SEND THEIR CHILD? 
(i)Background. 
In the famous case of Reade v. Smith 
117 regulations made 
by the Governor-General which restric-f~¾nrolment at schools 
- m 
"[to ensuraj that the best u~e is made of all accombdation and 
educational facilities available in schools under the control 
of the Education Board, or governing body, as the case may be'', 
were held to be ultra vires the Education Act 1914. 
Turner J. held : 118 
( 115) 
( 116) 
(117) 
(118) 
"The essence of this part of the Act is thef'tore 
compulsory attendance coupled with freedom of choice 
... I cannot see how, for the due administration of 
these provisions , it cu.n possibly be "necessary" 
for the Governor-General to empower Boards to cancel 
Discussion with the Offic e Solicitor, DepartmeLt of Education. 
Section 116. 
[19 5 9 j N . Z . L . R . 9 9 6 . 
Ibid., 1003 . 
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the enrolment of choice which the Act has so 
deliberately given, and to compel attendance 
at another school, of which theparent may not 
approve, and attendance at which may involve 
him in considerable inconvenience, hardship and 
expense." 
The only reason for such a measure, allowed for by the Act, 
was overcrowding of facilities,rtot the best use of facilities. 
The issue again arose in 1978.
119 The Minister of 
Education purported to restrict enrolment at Auckland 
Grammar School in order to increase the dwindling rolls at 
neighbouring schools, Section 129(2) provided: 
"Where the accomodation available at any secondary 
school or technical school is not sufficient for 
all the children qualified for- free education and 
applying for admission thereio, the Minister may, 
by notice in writing, direct the governing body 
of the school to restrict the admission of pupils 
in the manner set out in the notice. "· 
McMullin J. held that the purported exercise of this power 
was ultra vires since the only basis for such an exercise , 
in law, was insufficiency of accomodation . 
This case was followed in 1978 by an amendment to the Act. 
It is now necessary to set out the different rules applying 
to primary, intermediate, secondary and private schools . 
(ii)Primary Schools, 
d . 12 120 Un er section 9 : 
"The Education Board may,with the approval of the 
Minister in order to avo id overcrowding at any ,, 
state primary school that is not an integrated 
school, limit the attendance of the school in such 
manner as it determines." 
This is subject to section 129B which allows schools to bar 
children only when this does not force the children to travel 
beyond a reasonable distance to get to another school. In 
practice the restriction on enrolment is to all those who live 
within the school district - those outside the district must 
(119) Otto v. Auckland Grammar Schoo l Board and Gandar. 
[19 7 ~] 4 R . L . 13 7 
(120) As amended by the Education Amendment Act 1978. 
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~l"C(\('\~ 
find another school. The only~for such a restriction is 
overcrowding. Thus Reade v. Smith still applies in this case. 
(iii) Intermediate Schools. 
As primary schools, intermediate schools or departments 
are bound by section 129. Thus ~eade v. Smith still applies. 
H d 1 t . 121 d . . f · 1 . d. owever, un er regu a ions, a mission o pup1 s to 1nterrne 1ate 
h 1 . 1· . d 122 ) . f . sc oo s 1s 1m1te to: (a those pupils ro·m a contr1but1,1£3 
schoo1
123 ; or (b) those who reside within a contributing 
schoo~ district; or (c) those approved by the Education 
Board on the recommendation of the District Senior Inspector; 
or (d) those whom the District Senior Inspector says require 
special education. Pupils can only be aocepted under (c) and 
(d) if there is enough room for all those entitled under (a) 
and (b) .
124 This rule applies regardless of overcrowding 
althoug¥tn element considering overcrowding is within this 
regulation. The Minister can further limit the area within a 
contribut,~g school district from which pupils may be taken. 
It is submitted that this regulation is in direct conflict 
125 . 
with section 129. Reade v. Smith applies directly to 
make this regulation ultra vires the Act. The regulation is 
made purportedly under the authority of section 76 of the Act 
which reads: 
"The Governor-General may, by Order in Council, 
make regulation~ providing for the general control, 
management , organisation and conduct of State 
primary schools and intermediate departments 
attached to secondary schools , including the 
admission of pupils , their attendance and their 
course of study ." (Emphasis added) 
The underlined phrase appears to give the regulation validity . 
However, some effort must be made to reconcile section 76 
and section 129. Section 129 , being specific and direct must 
take precedence in the matter ove r the general words of section 7G. 
(121) Intermediate Schools and Departments (Admission of 
Pupils) Regulations 1967. 
(122) Ibid. ,reg. 3. 
(123) defined in section 74; determination of contributing 
schools is not, of itsel f , a limitation on enrolment but 
rather a limitation on the level of instruction of the 
contributing school so that the same classes are not taught. 
(124) supra, note 122, proviso to reg. 3. 
(125) supra note 117. 
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Therefore only if the rule is to overcome overcrowding, 
will it be valid, Since enrolme nt is restricted to class(
a) 
and (b) students, regardless of overcrowding , then, it is 
submitted the regulation is ultra vires. 
In 1969, the Ombudsman considered a complaint concerning 
. 126 ' 
intermediate school zoning. The Ombud sman did not ques
tion 
the validity of the regulations. Instead he concluded that 
the regulations had been complied with. The case involved 
a child who had been ill and required to be kept warm . He 
was 'zoned' in an intermediate school to get to which he 
had 
to catch two - buses, with a wait in between. There was ano
ther 
intermediate school in the area which wa? on a direct sin
gle 
bus route for the child. His mother applied to the Educat
ion 
Board to allow the child to enrol at this second school. 
The Board refused and the mother complained to the Ombuds
man. 
He found that where there was still room in a school afte
r 
all places had been filled according to the regulations, 
the 
Education Board had a discretion whether or not. to enrol 
other children. In this case, he said, tl1is discret ion ha
d 
not been exercised in the complainants favour because she
 
had not produced a medical c ertificate. The mother reappl
ied 
with a medical certificate and her application was grante
d. 
It is submitted that, the regulations being ultra vires 
the Education Act, the mother could have demanded that he
r 
child be enrolled at the school. Only if the school was 
overcrowded could the school limit its enrolment under se
ction 1lf? 
(iv) Secondary Schools. 
It i~with respect to secondary schools that the major 
change took place under the Education Amendment Act 1978. 
Now, if the Director-General of Education thinks that two
 
or more secondary schools are so situated that some or al
l of 
the students residing -in the locality might reasonably 
conveniently attend either or any of them, he should give 
notice to the Regional Superintendent of Education that an
 
enrolment scheme should b~determined regarding those scho
ols.
128 
(126) Report of the Ombudsman 1969, 101. 
(127) It was then section 129 (1) but this was in almost 
exactly the same terms as the present section 129. 
(128) Section 129A(l). 
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The Regional Superintendent must arrange a meeting with the 
. . b d. f h h l d 129 · 11 governing o ies o t e sc oo s concerne. He wi 
preside, without a vote, at the meeting, at which not more 
than three members of each governing body can vote to decide 
on a scheme.
130 
The enrolment scheme must specify in respect 
of each school an area within which all students residing . 
permanently are entitled to enrol at that school, and it may 
specify the number of students and the criteria used for 
selection of students not residing within the area. 131 If one 
school obj ect s to the scheme decided , or if no schene is 
decided upon, the Regional Superintendent determines a scheme 
and notifies the schools involved that he has done so.
132 
If rio objections from the schools are received within a month, 
h th h h . . r33 h .. e passes e sc eme on tote Minister~ Te Minister can 
134 · 
approve, modify or reject any scheme. The approval of the 
·Minister cannot be given if it "has the effect of excluding 
a student from a State primary school or secondary that he 
might otherwise reasonable conveniently attend, unless that 
student will still be able to reasonably conveniently 
'.><.h.t'I 13 • 
some other such school that is not an integrated~" ~ 
a scheme is approved by the Minister it is binding on 
attend 
Once 
13 6 the school. 
Thus secondary school zoning does not have to be preceded 
by overcrowding. The test is one of reasonable convenience of 
pupils but the purpose of the scheme may legitimately be the 
best use of facilities. 
(v) Private and Integrated Schools. 
There is always the choice between State schools and 
private schools if parents can afford it, and provided the 
private school is willing to accept the pupil. An integrated 
. h 1 d. . 13 7 ( h . primary school cannot have a sc oo istrict. T ere is 
(129) Section 129A(2). 
(130) Ibid. ,subs. (4). 
(131) Ibid. ,subs. (3). 
(132) Ibid. ,subs (5), 
(133) Ibid. , subs (6). 
(134) Ibid. ,subs (7) , 
(135) Section 129 B. 
(136) Section 129 A(lO), 
(137) Private Schools Integration Act 1975, Section 27. 
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never a school district for a secondary school .) Parents 
who have a particular or general philosophical or religious 
connection with an integrated school shall have preference 
of enrolment for their children at the schooi.
138 Also 
the power of an Education Board to restrict enrolment does 
not apply to an integrated schooi .
1 39 
(vi) Conclusion. 
e 
The parents' right of choice of schools may be severly 
limited by these practices of restricted admission . ~ parent 
might object to having to send his child to a single-sex 
or a co-educational school. Or he may wish to send his child 
to a school of high academic standard , but he is barred from 
doing so by a limitation on enrolment . 
Should a parent have a right of choice? The argument 
) 
against is a tax-payers argument :The money spent out of 
taxes should be spent as effici e ntly as possible. It is an 
inefficient use of taxes to have one school full while others 
in the area are half empty. The conflict is not easy to 
resolve. The courts have said that unless there is express 
statutory provision for limitation on enrolment the n parents 
do have freedom of choice of schooY. This is implic:i t from 
the Education Act .
140 This is the legal answer but not an 
answer to the question of whethe r parents should have a choice . 
Q 
It is submitted that the choice should be available and that 
it should only be limite d throug h overcrowding as iS presently 
done in primary schools. 
C. ATTENDANCE. 
Every child enrolled in a school must attend th e school 
h ' ' I I 
141 h d I I , t d f ' d , th w enever it is open . Te wor open is no e ine in e 
Act or Regulations. It must mean : during school hours. In 
,ire 
primary schools the hoursAset by the School Committee,within 
(1 38) Ibid . , s e ction 29. 
(139) Ibid . , s e ction 57; Educat i o n Act 1964, section 129. 
(1 40) see Read e v. Smi th , s u pra no te 117. 
(141) Section 117 (1 -).--
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a framework set down by ·the Education Board .
1 42 Under section 
77, primary schools must be kept open five days a week for 
at least four hours a day, with two consecutive hours in the 
morning and two in the afternoon. This is the minimum and 
generally schools will teach for three hours in the morning 
and two in the afternoon. 
In secondary schools the Boards of Governors set the hours 
of opening of the school . There is no equivalent of section 77 
in relation to secondary schools. However , by regulation:
143 
II 1 h 20 ' f ' ' 144 In every year not ess tan units o instruction 
shall be given to every pupil attending any school 
or class to which these regulations apply ." 
Thus, the compulsory time at secondary school, by law, is the 
same as at primary school. By "compulsory " it is neant that 
this is the amount of time the schools must give instruction. 
f h h f d h 1 
. 145 
An example o t e ours o a secon ary sc oo is: 
"Morning: 8 . 50 a.m. to 12.20 p.m. every school day . 
Afternoon: 1.25 p.m. to 4 . 30 p.m. every school 
day, but boys are usually dismissed at 3 . 30 p.m ." 
The extension of school hours to 4.30 p . m. gives the school 
authority to keep the child at school'after school 1 ~
46 
Unless there are special circumstances a State primary 
school must be kept open fof 400 half days and a State 
147 
secondary school must be kept open for 380 half days . Term 
1 . l . . dl 14 8 an~_holiday dates are a so rigi y set . 
The remainder of this discussion of attendance applies to 
both primary and secondary schools. 
(14 2 ) W.E . B. : " Powers and Functions of School Committees" , 27. 
(143) Education (Secondary Instruction) Regulations 1975, 
reg. 5 ( 2) . 
(1 44) a unit of instruction equals one hour a week, Idem . 
(145) Rongatai College Prospectus 1980, page fifteen . 
(146) There is authority to say that teachers can keep 
children after school as a common law power : 
Hur,rer o1. ~ (ti?:34 13 6LG.0. 2.1~-
(147) Education (Terms andHolidays) Regulations 1977, 
regs. 3 and 4. 
(148) Ibid. , regs. 6 and 7. 
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The question arises whether during the lunch break, when 
no formal instruction is given, the school is 'open'. If 'open ' 
means only during school hours, th~between 12.20 and 1.25 p.m. 
in the above example, pupils would not have to attend. Yet most 
schools require the pupils to remain in the school grounds 
during lunch breaks, unless pupils live close by and have 
. e 
writ~n authority from their parents to go home for lunch. In 
law, there are two possible grounds of authority for this 
attitude: either 'open' means from the time a school is opened 
in the morning until the time it is closed in the afternoon; 
or the school has authority over the pupils even outside school 
hours. This latter question will be dealt with when considering 
school rules and corporal punishment. For·present purposes, it 
can be noted that schools have been held.-liable fer negligence 
in not supervising children in the playground before school 
started. 149 This liability impliedly extends the authority 
of the school outside school hours and is the more likely 
source of the power exercised by schools during lunch breaks. 
During school hours, attendance of a pupil at a Government 
150 clinic or at Court is counted as attendance at school. If 
the parent requests permission for the child to go to a 
dentist, that will be counted a1attendance at school, so long 
as the pupil attends school as much as is practicable on that 
d 151 • ay. • 
. The pupil must remain at school until it closes unless 
1 . 1. h. h 152 I pubic transport leaves ear ier to get im ome. n 
special circumstances, with the leave of the Head Teacher 
. . 1 · 153 or Principal, he may leave ear ier. 
The Head Teacher or Principal may grant a certificate of 
exemption from attendance only if: (a) the total distance a 
( 14 9) 
( 15 0) 
( 151) 
( 15 2) 
(153) 
Geyer v. Downs (1977) 17 A.L.R. 408. 
Education (School Attendance) Regulations 1951 , reg. 9. 
Ibid. , reg . l O. 
Section 117(2). 
Section 117(4) . 
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child would have to walk is more than 2 miles if the child 
is less than 10 years old, or more than jmiles if he is older 
than 10; or (b) the child is sick, there is a danger of 
infection, infirmity, severe stress of weather, sudden or 
serious illness of a parent, or other sufficient cause; or 
(c) the road by which the pupil has to travel is not 
154 ' 
sufficiently passable. A ground (a) certificatE may last 
for one year, and certificates on grounds (b) and (c) only 
last for seven days, but each of the certificates is 
renewable after that time.
155 If (a) above is the ground for 
a certificate then the Director-General of Education must 
be informed156 so he can consider whether to require the 
157 
child to be enrolled in a correspondence school. If the 
pupil is required to be enrolled in a cqrrespondence school 
and the parent does not do this, then he commits an offence 
·and is liable to a fine of up to $100.
158 There is also a 
159 · 
requirement on this parent to make sure that t~e child, 
once enrolled, does not "make default in carrying out the 
. f h f . . ,.160 ·1 requirements o t e course o 1nstruct1on. Fa1 ure to 
comply with this is again an offence and carries liability 
of up to $100~
61 
If a child is refused a certificate of exemption from 
attendance, his parents can appeal to the Education Board or 
the Board of Governors (as the case may be) whose decision 
Q 
is finai. 16
2 
Any child may be exempted from attendance , even without 
a certificate, for not more than five days, if the Principal 
(154) Section 118(3). 
(155) Section 118(7). 
(156) Section 118(8). 
(157) Section 119 (1). 
(158) Section 119(2). 
(159) As on parents where the child is enrolled in correspondence 
school after suspension. 
(160) Section 119(2). 
(161) Idem. 
(162) Section 118(4) and (5). 
is _satisfied that there is "good and sufficient reason 11 • 163 
A (different) certificate written by the Principal saying 
that he was not so satisfied is sufficient proof, in the 
absence of evidence to the contrary, that he was not so 
. f' d 164 . . satis ie. This would be for the purposes of a prosecution 
of a parent for the offence of his child not attending school 
as required. 165 This is an offence even if the parent did 
not know the child was not attending school. This is to 
encourage parents to accept responsibility for their children. 
The rules are thus very rigid and a heavy onus is placed 
upo~ parents. How this onus can be further enforced will be 
d . d l 166 iscusse ater. 
D. SUSPENSION AND EXPULSION. 
(i) The Law. 
Section 130(1) and (2) reads: 167 
"(l) The Principal of a State primary school or 
secondary school may, in accordance with this part 
of this Act , suspend any pupil from attendance at 
the school. 
(2) No pupil shall be suspended from attendance at 
a school unless, in the opinion of the Principal,-
(a) By reason of his gross misconduct or incorrigible 
disobedience, the pupil is an injurious or 
dangerous example to other pupils attending the 
school; or 
(b) The continueg attendance of the pupil at the 
school is likely to have a seriously detrimental E-r"r..:ct 
on himself and other pupils." 
The Principal, if it is the pupil's first suspension, may 
allow him to return to the school after three days, but on 
168 ·1 . any subsequent suspension he may not. Where the pupi is 
less than 20, the Principal must inform the parents of the 
circumstances and duration of the suspension and immediately 
(163) Section 118(9). 
(164) Idem. 
(165) Section 120. 
(166) see infra p.00~ 
(167) As amended by the Education Amendment (No. 2) Act 1976 
This Act changed the whole procedure for suspe nsion. 
(168) Section 130(3). 
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inform the School Connnittee or Board of Governors and the 
Regional Superintendent of Education; and forward to the 
governing body (either Education Board or Board of Governors) 
a full written report. 169 
Where the suspension is ford limited time the parents can 
request a meeting with the Principal and either he or the 
parents can ask for the presence of 
h . 170 h . . l at t e meeting. Te Principa or 
. l'f h . 171 at any time it t e suspension. 
an Inspector of Schools 
the governing body may 
Where a pupil who is less than 15 has been suspended for 
an unspecified period of time, the gover~ing body, after 
considering the full written report, may lift the suspension, 
. th d . . i· f . h t d th . l 7 2 If wi con itions it c ooses, or ex en e suspension. 
the Board does not act within 7 days the suspension is deemed 
to be lifted. 173 If the Board extends the suspension it must 
. f h . 1 . d .c d . 174 h in orm t e Regiona Superinten ent 0£ E ucat1on w o must 
try to re-establish the pupil in another schoo1175 (if that 
school will have him). If the Regional Superintendent cannot 
find a school which is willing to accept the pupil, he must 
inform the Director-General who may require the child to be 
enrolled in a correspondence school. 176 (Or he may issue a 
certificate of exemption from enrolment under section 112) 177 
f 
Where a pupil who is 15 or older is suspended for an 
unipecified time, the Board of Governors must consider the 
written report of the Principal under section 130A, and, if 
it thinks fit, may discuss the case with Inspectors or Social 
Workers, and reinstate the pupil on . . h. 178 conditions or expel im. 
(169) Section 130A. 
( 17 0) Section 130B(2) and ( 3) 
( 171) Section 130B(5). 
( 17 2) Section 130C(2). 
( 17 3) Section 130C(3). 
(174) Section 130C(5). 
( 17 5) Section 130C(6). 
(176) Section 130C(7). 
(177) Supra. , p.22. 
( 17 8) Section 130C(7). 
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A pupil less than 15 can be expelled from a private 
school, or he may be suspended. In either case, the Principal 
must inform the Education Board of the district which must 
try to enrol him in another schooi, 179 or, failing that, 
must notify the the Director-General that this is impossible, 
and the pupil may again be required to enrol at a correspo~dence 
180 school. It goes without saying that a child 15 years or 
older can be suspended or expelled from a private school. 
(ii) Comment. 
The age of 15 makes a difference, obviously, because it 
is at that age that compulsory enrolment ceases. Thus a 14 
year old child (or less) can not be expelled from a school 
(except a private school.) A suspended pupil still remains 
on the register181 until he leaves school, is expelled (if he 
is older than 14) , enrols at another school or becomes 20. 
The only express requirement for parents to be given a 
hearing over the suspension, is when the suspension is for a 
li·mi· ted ti'me. 182 H · 1 t · t · f owever, in re a ion o suspension or an 
unspecified time, Boards must comply with the rules of 
1 · · 183 h. h ld . . . b . d natura Justice w ic wou require, it is su mitte , a 
hearing of the Board with the pupil and his parents. 
Q 
The onus is on the Department or the Education Board to 
find anther school where the child is less than 15 but once 
h~ is 15 the onus is on the parents (assuming the parents 
want him to remain at school) to find a school that will 
take their child. 
(iii) Examples. 
There have been two recent cases where the New Zealand 
(179) Section 130F. 
( 18 0 ) Id em. 
(181) Section 130C(B) and section 130D(3). 
(182) Section 130B(2) and(3). 
(183) Rich v. Christchurch Girls High School Board 
[19 7 4] 1 N . Z . L . R. 1 . . 
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Court of Appeal has considered the powers of suspension. 184 
Since those cases were decided, the provisions of the Act 
have been changed but the cases remain relevant and authoritative. 
Both were cases brought as applications to review administrative 
action. In both cases the pupils were suspended for 
disobedience to school rules . The first ground of challenge 
in each case was the validity of the rules in question. This 
will be dealt with under a later heading. 185 
In Edwards v. Onehunga it was decided that although the 
(old) section 130 was stated jn objective terms "may be 
considered ... an injurious .example'', it was for the Principal, 
and not for the Court, to decide whether ~he pupil was an 
injurious example. The Court would only ~ntervene where the 
Principal could not reasonably have held this view. The 1976 
change in the Act makes this ruling express by stating : 1 86 
"in the opinion of the Principal". Now, the same test would 
be applied as in Edwards. The facts in that case were that 
the pupil involved refused five times to have his hair cut to 
the regulation length. The Court held that the Principal 
could reasonably have held the view that the boy's conduct 
was an injurious or dangerous example and so the ·suspension 
was upheld. 
In Rich, the appellant.was a sixth former at the school . • 
She objected to having to be present at assembly during 
retigious observances so she, and others , printed leaflets 
and encouraged and organised a walk-out of assembly one 
morning. Several girls, the appellant included, were at once 
suspended. The Board met and confirmed their suspension and 
delayed expulsion of the girls until the end of the year so 
that their chances of passing or being accredited with 
University Entrance were not impaired. The case was mainly 
(184) Rich , ibid.; and Edwards v. Onehunga High School Board 
l'I"§74] 2 N.Z.L.R. 238-.--
(185) In relation to Rich in the section on Religious Education 
and Edwards inthe section on Uniforms . 
(186) Section 130(2), quoted supra , p.31. 
., 
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argued on whether it was a breach of natural justice for the 
Principal to be present during the deliberations of the Board. 
It was decided that this was not a breach of natural justice. 
It was further argued that the Board had no power to extend 
a suspension and since this is what had been done, the decision 
of the Board was invalid. The Court decided, however, that 
although the Board could not extend, the Principal could and 
the Board's decision to expel at a later date was valid. This 
is still the case with regard to the suspension of a pupil 15 
or over. 
Both the above cases were open and flagrant breaches of 
school rules on a matter of 'principle'. 1he authority of the 
school is paramount and no threa t to it will be tolerated. 
These decisions leave a lot of power as to discipline in the 
hands of the Principal, with some influe nce from the Board. 
. d b 187 l b d h . . d. . As mentione a ove, tie Orn u smen ave Juris iction 
to investigate administrative decisions of Education Boards 
and Governing Bodies of secondary schools. It is important 
who actually decides the question of suspension or expulsion. 
If it .is the whole Board who decides then the Ombudsmen can 
not investigate. If it is a committee of the Board, and 
Boards do have the power to delegate such decisions to a 
committee, 
188 then the Ombupsmen can review the decision. The 
Ombudsmen can look into the merits of the case, but their 
pow~r is to report to the body concerned or to Parliament~not 
. d . . 189 
as an appeal authority to change a ecis ion. 
An Ombudsman has in fact considered one such case.
190 A 
girl attended school one day wearing damaged panty-hose, and 
her teacher told her to report to the Head Mistress. '' [The 
girl] made an offensive remark which reflected on her form 
teacher's mental ability. 11191 The Head Mistress gave the girl 
(187) Supra., p.19. 
(188) Section 130E. 
(189) Ombudsmen Act 1975, section 20 
(190J Report of the Ombudsmen, 1979, Cbse A527, p.88. 
(191) Idem. 
extra work to do. The girl's mother told her not to do the 
work, whereupon the Board of Governors suspended the girl 
until she did the work. The girl complained to an Ombudsman 
but just before he could finish his investigations, the girl 
dropped out of school. However the Ombudsman did say he 
thought that, considering th~reviously spotless record of 
the girl, the action of suspension was very severe. However, 
th t d · · t t· d were followed-.
191A e correc a minis ra ive proce ures 
"The case was considered by a disciplinary committee 
of the Board and the girl's mother was given the 
opportunity to appear before this committee." 
Had the proceedings not been taken by a committee, it is 
submitted that the Ombudsman would have had no jurisdiction 
in this case . 
. E. UNIFORMS. 
(i) Primary Schools. 
Some primary schools, especially intermediate schools, do 
require uniforms to be worn by pupils. Most schools are 
sensible and if there is a secondary school in the area which 
has a uniform, will try to match that, to save parents expense. 
It is the School Committee which decides whether to have a 
uniform as it is within the "management of the school 11 •
192 
This is subject to the general supervision of the Education 
Board. 193 
' 
(ii) Secondary School. 
The governing body of every secondary school is given the 
194 
"control and management of the school". It also has the 
power to "make such by-laws as are necessary or desirable to 
enable it to exercise the duties and functions conferred on it 
195 196 . by this Act~ In Edwards , it was decided that the 
wording in section 61'(2) was objective, so that the Court 
11 d • bl ,.197 could decide whether a rule was necessary or esira e. 
(191A) Idem. 
(192) Section 46 (1). 
(193) Idem. 
(194) Section 61 (1). 
(195) Section 61 (2). 
(196) Supra, note 184, 
(197) Ibid. ,243, pe17Speight ,J. 
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However, it was also said that the onus of proof lay on the 
person objecting to the rule to show it was not authorised 
by the Act. The rule in question in Edwards was not about 
uniforms but about length of hair. It was suggested that 
"the prescribing of uniforms might be accepted for that 
relates to activity within the school scene." This was to 
be contrasted with the length of hair which affected a boy's 
appearance outside school and in his leisure time in a way 
that a uniform did not. This argument was rejected cy the 
Court without discussion, deciding that the appellant had not 
satisfied the burden of proof that the rule as to hair 
length was not "necessary or desirable ." It is submitted that 
the onus shouid be on the person infringing a personal 
liberty to show that the rule is necessarJ or desirable. 
However, on the basis of Edwards, it is likely that the Court 
would uphold a school's right to require the wearing of 
a uniform. 
The following quotation is a recommendation isseed by the 
Education Department to all Boards. 198 
" 6.14.1 School Uniforms: Subject to the general 
direction of the Board, the Principal lays down 
the rules for wearing school uniforms. 
6.14.2 Dress at School : A pupil accepted for 
admission to a secondary school must comply with 
the school rules relating to dress . 
6.14.3 Dress Outside School: In law, a Principal 
has no general authority to require that pupils 
shall wear school uniforms in the evenings 1ij§ during weekends. However, it has been held 
that the authority of the school extends to the 
times when pupils are on their way to or from 
school and to all occasions when pupils are 
taking part in school activities whether or not 
such activities are conducted on school premises 
or during normal school hours of instruction." 
(198) Secondary School Boards Manual Vol.l (Department of 
Education.) 
{199) Cleary v. Booth [1893] lQ.B. 465 
-38-
F. AUTHORITY OF THE SCHOOL OUTSIDE SCHOOL HOURS. 
Some school rules are cast in very wide terms. For example: 
"Neither smoking not drinking alcholic liquor is permitted 
in any place other than a boy's own home. 11200 This purports 
to apply to a person outside of school hours. There was one 
< 
instance (at a different school) where a schoolgirl was 
given a detention for smoking in a public place, out of school 
uniform and out of school hours. The Principal happened to 
see her and when she came to school on the Monday s~e was 
given a detention. The girl did not challenge this. The 
proper challenge to this would have been an application 
for review under the Judicature Amendment Act 1972, or to 
take the matter to an Ombudsman. 
The Principal's action is not without authority. In 
R.v. Newport (Salop) JusticesJ ex parte Wright 201 it was 
held that a teacher could punish a pupil for smoking 1n 
public, in breach of a school rule, even though the boy 
h d h • f h I • • d 'd 202 a 1s at er s permission to o so. It was sa1 : 
"In my opinion, the purpose with which the paternal 
authority is delegated to the schoolmaster , who is 
entrusted with the bringing up and discipline of 
the child, must to some extent include an authority 
over the child while he is outside the four walls." 
Again, in Cleary v. Booth 203 it was decided that the teacher's 
authority "extends not on1.y to acts done in school, but also 
to cases where a complaint of acts done out of school, at any 
204 rate going to or from schoolJis made to the schoolmaster." 
In that case a boy was punished by the teacher for thumping 
another boy on the way to school. 
The argument against this is that now, authority must 
be found in the Education Act for the action and that the 
rule wa.s not made for the "control and ri:1anagement of the school" 
( 2 0 0) 
(201) 
(202) 
( 2 0 3) 
( 2 04) 
Rongatai College Prospectus 1980, page fifteen. 
[19 2 9] 2 K . B . 416 . 
Ibid., 428 per Lord Hewart C.J, 
Supra 
I 
note 19 9, 
Ibid,, 468. 
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. 61 . 205 b 'd h as . section requires, ut acts outsi e the sc ool. 
It was pointed out in Cleary v. Booth that it would be a 
sorry state of affairs of a teacher could control pupils 
when they were within school grounds but once they stepped 
outside the gate all authority was lost to influence the 
moral d evelopment of the child. it is submitted that a court 
would be likely to find that such a rule was intra vires. 
Alternatively, the Court could find that, irrespective of this 
rule, the teacher has an inherent, common law power to correct 
h 'ld 206 a C i , 
·A final arg ument could be put that the exercise of the 
power was unreasonable in the circumstances. The ground of 
bl h d . . h ·207 d . t unreasona eness was touc e on in R1c an is an uncer ain 
f th law. 
208 In th t . t ' I l area o e e presen c1rcums ances , w1ere on y 
a detention was given , the Court is less likely to review 
the decision than if the girl had been suspended. 
In relation to the jurisdiction of the Ombudsmen, it is 
not clear whether this small disciplinary matter would be 
a profeasiona l matter, or a matter relating to administration . 
On the basis of the previous instance 209 it is likely that 
they would assume some jurisdiction. 
G.CORPORAL PUNISHMENT. 
Section 59(1) of the Crimes Act 1961 states : 
"Every parent or person in the place of a parent, 
and every schoolmaster, is justified in using force 
by way of correction towards any child or pupil 
under his care, if the force used is reasonable 
in the circumstances." 
(205) as mentioned by 'the Court of Appea l in Rich , supra note 1~3. (206) R . v. Newport , supra; Cleary v. Booth ; supra. and 
Hansen v . Cole (1.890) 9 N.Z.L . R. 272 discussec infra. 
(207) supra, note 157, per McCarthy J. 
(208) see Van Gorkom v. The Attorney General {j..978] 2 N.Z.L.R. 
387, 391. 
(209) supra p.36 
-40-
210 
Inglis has commented: · 
11 As far as school teachers are concerned , the 
terms of section 59 seem to have disposed of the 
argument which could previously have been based 
on the common law rule that a school teacher 
derives his authority to control and ~~istise 
from the parent by way of delegation. It is 
now unnecessary to consider whether the present 
system of compulsory education affects the 
position, or, in the case of education in private 
~chools, whether anything turns on any question 
of contract. It would appear that, as a result, 
a parent cannot limit a t eacher 's authority by 
expressly prohibiting corporal punishment.'' 
On the question of whether compulsory education makes a 
difference, the caie of Hansen v. Col~
1is relevant. In 
that case the teacher caned the boy on tpe hand three times 
which caused permanent injury to his thtimb. Counsel for 
the boy argued that the teacher had no authority from his 
parents to cane him as this had not been delegated to the 
teacher because the Act made education compulsory. The 
Court said that it was a matter of necessity that a teacher 
should be able to discipline the members of his class. 
2,)A 
This was approved in Lowry v. ~arlow . Section 59 merely 
buttresses this power. 
Inglis also commented on the extension of the authority 
of the school beyond school hours as in R. v Newport and 
l h 
. 213 
c_ eary v. Boot saying: , 
"This decision at least fortifies the sensible v1e·J 
taken in some schools, that the insistence on 
proper standards of conduct both in and outside 
the classroom is just as much a part of a child's 
education as the three R's. 
The writer would agree with this statement so long as the 
exercise of the power is reasonable. 
The following sensible rules have been laid down in some 
f 1 . h t 214 secondary schools concerning the use o corpora punis men . 
. (It must be stressed that these are not mandatory for all schools. ) 
(210) 
( 211) 
(212) 
(213) 
(214) 
v. Booth and R. v.Newport.supra. 
Family Law Vol 2, 513-4. 
refers to cases e.g. Cleary 
Supra note2 0 6. 
op.cit. ,514 , (213/l) [m1J N.Z .LR. 31b. 
Secondary School Boards Manual Vol.l 6.13. 
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" (a ) It is to be used sparingly and only after due 
deliberation. 
(b ) It is not to be applied to girls, 
(c ) Inunediately after th e punishment has been 
administered, details are to be entered in the 
punishment book . 'I'he Principal must from time to 
t ime scrutinise the book . 
(d ) 'I'he punishment is not to be carried out in class . 
(e ) I t is to be carried out at a time a nd place set 
aside for the purpose. 
(f ) If more than one stroke is g i ven , a senior 
t eacher must be present . 
(g ) Any pupil who considers the punishment unjust 
has the right of appeal to the Principal. 
(h ) No more than three strokes are to be given 
wi thout reference to the Principal." 
The effect of these rules to deprive a teacher of authority 
i s doubtful . In Rattray v. White 215 a school mistress even 
though she was not allowed to strap a pupil , did,~o . It , was 
I 
held that she could still not be liable . for assault unless 
the punishment was unreasonable . 
There is also an interesting co11flict between sections 
59 and 194 of the Crimes Act 1961. Section 194 provides that 
no man may strike a girl . Can a male teacher be protected by 
sect i on 59 if he straps a female pupil? I~ is submit ted that 
sect ion 59 , in dealing with a specific situation , overrides 
section 194 which is wide and sweeping, so that it ~ould 
provi de a va l id defence to a charge of assau lt for such a 
teacher . ' 
On the question of what amounts to reasonable punishment, 
in one case a teacher hit a child , not heavily , on the side 
of the head, and caused deafness in one ear. Even though the 
b l ow was not hard , such punishment for disruptive behaviour 
216 was held to be unreasonable . 
( 21 5 ) 19 R (J ) 23 , 3 White 89. (cited in M' Shane v . Paton 
h 922) Session Cases (Judicature) 26 , 29 note 3. 
(216) Ryan v . Fildes [1938] 3 All E.R . 517. 
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H. ACTIVITES FEES AND SUBJECT FEES. 
11 No fees for tuition shall be payable at any 
intermediate school or intermediate department or 
at any other State primary school, except in respec
217 of continuing education as provided under th~ Act." 
"Every secondary school, and every secondary 
department shall, subject to such condii~n~ as 
may be prescribed, give free secondary education to 
pupils who have completed a year ' s work in form 2, 
or who have attained the age of 14 years not later 
than the 3~~5 day of March of the first year of 
enrolment~· 
The first rule of education in New Zealand is that it is 
free.Schools are given the task of teaching certain curriculum 
subjects and that must be done free of charge. Thus if some 
schools, as is being alleged,
219 are charging 'subj ect ' fees 
for curriculum activities then this is illegal and a breach of 
statutory duty under either of the two sections quoted above. 
Activities fees, as the term is used here, refer to 
extra-curricula activites to cover such things as sports 
trips and music trips to other centres, instruments for the 
school orchestra and a school magazine. These fees are 
unenforceable, again because of the two sections quoted above. 
If any authority is needed for these propositions then 
it is provided in Gateshead Union v. Durham County Council 
220 
In that case the defendants, the J ocal educa.tion autbori ty, 
asked the plaintiffs, who were poor-law guardians, to pay one 
pound per pupil per year for each child of which they were 
guardians . The council threatened to bar the children from 
the school if it was not paid. The judge said:
221 
(217) 
(218) 
(219) 
( 2 2 0) 
(221) 
" I am of the opinion that the Acts which require 
a parent to cause his children to attend school 
give him the right to comply with their provisions 
and enable him to insist that the child which he 
Section 75(2). 
Section 85(1). 
e.g . Post Primary 
[191~] 1 Ch. 146. 
Ibid, 159-160. 
Teachers Association Conference, 1979. 
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" tenders shall be permitted to 'attend' school-
that is, to be and remain at school - during school 
hours and receive the instruction which similar 
children receive, and that the defendants have not 
the right to refuse to receive a child unless they 
receive some payment or money contribution. He is 
entitled to free education for his child - that is, 
education without maki11g any payment whatever . " 
An argument could be put forward that these fees are 
enforceable on the basis of contract. Parents sign a form 
when enrolling their child which says that they will see ·thcxf 
their child obeys the school rules. If that contained 
something about school fees then ihe parent could be said 
t o have agreed to pay them. The contract 'would be that the 
parents agreed to pay X dollars in return for the school 
supplying extra-curricula activities. The school ¼Ould not 
be charging for compulsory education. 
In rebuttal it could be argued that sections 75(2) and 
85 (1) clearly mean that no pupil has to pay to go to a State 
school at all . Even stronger than that the parent would not 
have intended to create a legally binding contract~ The lack 
of freedom derives from the compulsion to go to a school and 
also from the compulsion to attend a particular school if a 
zoning scheme is in force. There is also a doubt over whether 
0 the school Boards can collect the money :"control and manaqemcn t" 
of the school can be stretched only so far. 
Although activities fees are therefore not enforceable, 
there is nothing to stop a school from asking for them. Then 
a contract is in effect made between the school and each 
parent contributing the 'fees ' . The school is entitled to 
discriminate against those who have not paid the fees on 
the basis that the product has not been paid for . For example, 
the pupil may not be allowed to go on a school trip or get 
a school magazine . 
Schools are usually very reasonable about those who cannot 
afford to pay and may waive the requirement without refusing 
any benefits. This involves some invasion of the privacy of 
the parents and a possible blow to their pride . On the other 
,i:. There. w, ·, 11..:> Fr.ec,, e,..<c..h1.1."9e -P pr ;ri,'.I~':.> , 
-44-
hand, it may be in the pupil's interest for the school to 
know the personal circumstances of the family. 
Schools in well-to-do areas such as Karori will be able 
to offer be tter facilities to pupils than other areas, 
because parents have more to give, in time and in fund-raising . 
activities. Thus within the State school system there will 
be rich and poor schools. However , this will be the case 
whether or not fees are charged. This raises the question of 
whether the State should compensate for those areas who do 
not have such benefits, by increased assis tance to 'poorer ' 
schools. This,however, would be placing those who could 
only just afford the'better off' schools fat a disadvantage. 
There is a returning question of whether parents have a right 
to pay these fees to get the best education for the ir children. 
To deny this right is to say that parents cannot Sfend their 
money (after tax) as they wish. However it does create 
inequalities and social problems. The ideal situation is 
where everyone is satisfied with the State education system 
and its financing. This stage is far from being reached, if 
it ever can be. 
I. FREE EDUCATION. 
This topic spills ovbr from the last. Education is 
not free in New Zealand, or so it appears at the start of 
eabh school year . Parents receive bills for stationery, 
uniforms, activities fees and club affiliations all at once. 
Thus there are recognised exceptions to the idea of free 
education. It is worth noting that the previous Education 
222 . d h . bl. ' St . ) h l Act . require tat in Pu ic t= ate primary sc oo. s 
there should be no charge for station~ry . This provision 
was not re-enacted in the 1964 Act . 
Textbooks: These are supplied to the school out of grants 
from Parliament for this purpose.
223 The textbooks are lent 
to pupils for a time. If a pupil loses or damages the books 
(222) 1914 , section 56(7). 
(223) Free Textbooks in Schools Regulations 1975, reg. 3. 
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224 
by neglect or default, he(and his parents) must pay for them. 
He can appeal to the governing body of the schooi.
225 Also 
the Board can require the pupil to pay a deposit of not more 
than $10 per book which is banked and held to the credit of 
the pupil, and returned to him on the return of the books.
226 
J. RELIGIOUS EDUCATION. 
There is a difference here between primary and secondary 
schools which is the result of historical accident. The 
original Education Act of 1877 applied compulsory education 
only to public (primary) schools. There was a great controversy 
at that stage over sectarian reli.gious differencesand it was 
decided that as a safeguard, State educaeion should be secular. 
When the age for compulsory education was raised to include 
those at secondary schoo~ since they were not public schools 
this clause did not apply to them. There has never been a 
similar clause applying to secondary schools. The present 
secular clause is section 77. Teaching in primary schools 
is intended to be secular. However a system was established-
called the "Nelson system"J since it was first established 
there - of closing the school for half an hour or more one 
morning a week for religious (Christian) instruction. The 
· · · · 227 ·d d h h. Currie Cornrn1ss1on on Education cons1 ere tat t is 
practice was illegal as contrary to the secular provision, 
even though the school was 1 not "open". Because of the widespread 
(nationwide) use of the system and because of popular opinion, 
the Commission recommended that the practice be legitimised 
by statute. Thus , in 1964, section 78 was inserted into ~he 
Act. It provides that a School Committee may close any class 
or classes or the whole school at any time of the school 
day for thirty minutes once a week for the purpose of 
religious instruction. Section 79 provides that no pupil shall 
be required to attend such religious instruction or observances 
if the parent writes to the Principal telling him so. 
(224) 
( 2 2 5) 
( 2 2 6) 
( 22 7) 
Ibid,, reg. 10. 
Idem. 
Ibid. ,reg.12. 
(1962) Wellington, chapter 16; see also Richardson: 
Religion and the Law,Wellington, 1962. 
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It could be argued that section 79 is unnecessary 
because if a school or class is closed, under section 78 
the pupil does not have to attend. Under section 117 he must 
only attend when the school is 'open' - if it is closed 
specifically, then he does not have to attend. 
A possible argument against this is that, in law, the whole 
school will only be closed if all pupils take part in the 
religious instruction - if some opt out, only certain classes 
will be closed while the rest of the school remains open, and 
the pupil who does not take part must still attend school but 
will be transferred to a different class and supervised. This 
is the probable intention of Parliament( otherwise children 
could be wandering the streets with no ·supervisio~. It could 
also be argued that, by necessary implication, section 79 
authorises schools to exercise supervision over children 
even though the school is closed. Again, the cases giving 
a teacher authority over pupils even out of school hours 
could be a source of this power. 
A School Committee can, by a majority, decide to allow 
1 . · · · b . 228
 h' more re igious instruction to e given. T is power was 
given in 197s 2fg allow for the special character of integrated 
schools. However, as the section is worded any School 
Committee, not just that bf an integrated school, can vote 
for such action. This seriously weakens the secular clause. 
A~ yet no school , other than an integrated school, has so 
voted~
30 
As a corollary to secondary school instruction not being 
limited to being secular, it follows that, so long as the 
curriculum as set down was being followed, religious 
instruction or observance could take place at any time. 
(228) Section 78A. 
(229) by the Private Schools Conditional Integration Act 
1975, section 83 (8). 
(230) see Quigg , op. cit. , 34. 
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In practice in State secondary schools there is no such 
instruction, but there are religious observances. The power 
to hold these was questioned in Rich v. Christchurch Girls 
High School.
231 
It was decided that the phrase "control 
and management of the school'' in section 61 gave the Board 
power to hold religious observances. The question whether 
attendance at religious observances could be made compulsory, 
232 
was expressly left open, because in that case attendance 
was not compulsory. McCarthy J. did assume, without deciding, 
d 233 that rules made un er section 61 are required to be reasonable. 
He added that he had no doubt that the rule here was reasonable 
because of the "readiness on the part of the Principal to 
exempt on request those whose conscience ~ade it difficult 
for them to attend. 11234
 Unless the "readj_ness on the part 
of the Principal" is part of the rule itself, such readiness 
outside the rule does not make the rule r easonable - but 
makes a reasonable exercise of a possibly unreasonable rule. 
The Currie Commission spent some time distinguishing 
teaching about religion from teaching r eligion , approving of 
the former in schools as being essential to an Qnderstanding 
of people and their attitudes, and disapproving of the latter. 
235 d . h. d. t. The Johnson report also suggeste moves in t is irec ion. 
This topic will be considered again under the next heading 
as one part of the contentoof education. 
At present parents do have a say in whether religion is 
taught to their children -through decisions of School 
Committees or Boards of Governors, or in the right to withdraw 
their children from non-secular activities. 
(231) 
( 2 3 2) 
(233) 
( 23 4) 
(235) 
Supra , note 19 3~ 
Ibid., 6 per McCarthy J.; 16 per White J. 
Ibid., 6. 
Idem. 
"Growing , Sharing , Learning" - Report of the Committee 
on Health and Social Education (1977) , 35-37. 
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K. THE RIGHT OF PARENTS T·o INFLUENCE \vHAT IS Tl\.UGHT IN SCHOOLS. 
1. General. 2
36 
This involves looking first into the ordinary decision-making 
process which is on three levels (i) Policy (ii) Programmes, 
and (iii) Activities 
(i) Policy: This is the realm of the Education Derartment 
which is responsible for the syllabus. The syllabus is a 
general statement containing various topics from which schoo ls 
are expected to choos e programmes. The syllabus is binding on 
237 
all schools. . 
(ii) Programmes: The Head Teacher of a primary school, or 
the Head of Department of a secondary school will decide on 
the programmes that the school will follow, having regard to 
the available textbooks, the type of students, the locality 
and other factors. 
(iii) Activities: It is up to the individual teacher ~o 
choose from the progranune the topics and activities the class 
will actually study. To a large degree, at the secondary 
leve l, this is constrained by the external examination system. 
2. The Role of Parents. ' 
(i) Policy: At the Departmental level, there is littl e 
opportunity for the parent to participate. In some cases this 
is because there is little interest by parents - possitly 
because topics such as English and Mathematics are non-controversi al 
(Yet even here, the "Back to Basics" cry has been hearC:.) 
For example, the National(Secondary) Engl ish Syllabus 
Review Committee consisted of professional people only : 
t~achers, inspectors , De~artment officials - no lay me~bers at all. 
(236) Much of this material comes from discussion between the 
writer and Mr McDonald of the Curriculum Developement 
Unit, Departme nt of Education . 
(237) Education (Secondary Instruction) Regulations 1975 reg.4 
Organisation and inspection of State Primary Schools 
Regulations 1963 reg . 6. 
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Another area, Mathematics, is further advanced. In 
November 1976 a National Consultative Committee on Mathematics 
was established. Of the eighteen representatives one is a 
lay member - the others include teachers and university 
staff. This committee reports to the Minister. A second 
body is the Infants to Standard 4 (Maths) Syllabus Review 
Committee. This consists of one representative from the 
N.Z.Parent Teacher Association, one from the N.Z. Education 
Boards Association, one other lay member and 13 professionals. 
So there is scope for parent involvement through these 
representatives. 
At the national, rather than the Dep~rtmental level, 
there have been significant develop~ment.s. The major influence 
was the Educational Develop~ment Conference of 1974. Before 
this conference, discussion booklets were issued throughout 
d d f d a
. l . 238 
the country an stu y groups orme to 1scuss t1e issues. 
School Committees, parents and other members of the cormnunity 
participated. The summary of die Conference illustrates 
a united call for greater parent involvement in the school: 
"What is needed is a greater sense of partnership 
in education among schools, pare2§~, ~he media and 
other sectors of the community." 
h . ,,240 l d h Another report, "Towards Partners 1p ec1oe t ese 
thoughts in relation to secondary schools : 
"The Committee sees a need for strong lay participatior. 
not jus~
4
ft a local level but also at a national 
level." 
At the national level there is no doubt that parents are a 
strong pressure group in the education area - but this is 
not the same as participation. 
Participation by parents at a national level is only 
obvious when a contentious issue comes to the fore. The 
obvious recent example of this is the report of the Committe2 
( 23 8) 
( 23 9) 
( 24 0) 
( 241) 
see Education Developement Conference 
Educational Developement" prepared by 
on Educational Planning, Appendix. 
Ibid., 15, N.1. 
Report of theACommittee on Secondary 
Report). 
Ibid. , 9. 
"Directions for 
the Advisory Council 
Education (McComb's 
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on Health aHd Social Education (the Johnson Report). 
Although the report was in 1977, public comment was invited 
until July 15 this year, and since then, the date has been 
extended until November 1. In that time over 2,000 submissions 
have been received. 
The Johnson report deals at a general level with which 
subjects should be taught in the area of Health and Social 
Education. The most contentious issues would be those 
concerning "Moral, Spiritual and Values education" 
242 
and "Education about Human Develop-:ment and Relationships. 
11243 
Many people feel that those areas should be left exclusively 
to parents. Some people are concerned at who will do this 
h
. 244 . 
teac 1ng. Some parents want only the1~ own values to be 
"taught" to their children. 
In the area of moral , spiritual and values ~ducation 
t t h . d bl . h d ·b. 1 · · 
2 4 S paren s are seen o ave cons1 era e rig ts an respons1 1 1t1es. 
Th M C b . . d 246 e corns Committee sa1 : 
"However, this committee believes that while schools 
cannot abdicate their socialising responsibilities, 
they must remember that the home is primarily the 
place where personal values are learnt, and tha t 
they must not usurp the function of parents." 
On the other hand it has been said :
247 
'' .. students should be able to learn more about 
the basic beliefs of others, to learn to evaluate 
their own beJ.iefs about the nature of man, and of 
the world they live in, and to learn to accept 
people regardless of their religious and philosophical 
convictions. As part of this process they should 
properly l earn a little about the major world 
religions and philosophies, particularly those which 
have contributed most to the developmc~t of our society. 
It is submitted that students should know about sets 
of values other than those of their parents. It is consistent 
with the view of education as being for the benefit of society, 
to deny parents the right of sole influence over their children's 
values. Schools are, as the Mccombs extract shows, a socialising 
agency for society. Although no-one denies that parents do 
have a primary role 1n this area,
248 this does not mean they 
(242) 
(243) 
( 24 4) 
( 2 4 5) 
( 24 6) 
Johnson Report, 32. 
Ibid. , 3 7. 
Ibid., 41. 
Supra , p.[+... 
"Towards Partnership ". 
( 2 4 7) 
( 2 4 8) 
Directions for Educational 
Development, p.30. 
see Johnson Report , 53. 
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have a monopoly. 
In summary, parents influence, at a national level is 
as one of the strongest pressure groups . However, their rights 
are not exclusive in any area of the child's education. 
(ii) Programmes: This is the level where parents may 
have the greatest influence , at least in secondary schools, 
at present. In primary schools the duty is on the Head Teacher 
to prepare, in consultation with his staff, the programmes 
of work for each class.
24 9 This is s ubj ect to the approval 
250 
of an Inspector of Schools. There is no rea l opportunity 
at this level for parent involvement. 
In secondary schools : "The programme of each pupil 
shall be determined by the Principal after consultation with 
II 251 
the parents or guardian of the pupil . In the choice of 
subjects , the parents are directly involved. The Princip~l 
is also given free rein to decide on the scope of the treatment 
252 
of the "material specified in any syll abus ". 
Regul a tion 59 states:
253 
"Subj ec t to the general direction of the Board, 
the Principal shall have the following powers : 
... (d) He shall regulate al l textbooks, methods , 
and organisation in accordance with regulations, 
and, subject to tte Education Acts, shall determine 
the course of study for each pupil." 
This regulation gives the Board wide supervisory powers over 
the Principal and it may give him directives not only in 
what subjects are taken but in the content of some courses. 
If parents had a majority on the Board , then it would be the 
parents who really controlled what is taught.This may conflic t 
with the view that content of courses is a professional matter 
for t e achers. Teachers may be jealous of this right 
(249) Organisation and Inspection of State Primary Schools 
Regulations 1963, .reg. 8 (b). 
(250) Idem. 
(251) Secondary School Boards Administration Regulations 1965 
reg. 56. 
(252) Education (Secondary Instruction) Regulations 1975,reg.4(1)~ 
(253) Supra, note 251. 
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and unwilling to co-operate. However final say is in the 
Board as their employer and 'director' under the Act and 
regulations. 
The ideas of the Educational Development Conference and 
the Mccombs Report mark a change from this situation. They 
see closer liaison between school, community, parents and 
students leading to a joint effort at devising the aims for 
a particular school, and even a choice of curriculum. 
This trend would be contrary to the idea of the State's 
interest in the child's education. It is essentially a 
community concept and this could limit such things as the 
values, spiritual and moral education discussed above. 
While the writer is in favour of greater community support 
for and involvrnent in schools, there is a danger for society 
as a whole, in allowing divisions between communities to 
occur, such as this report envisages. The writer sees the 
goal of one education system for New Zealand as preferable 
to multifarious systems. While the laLter may give parents 
greater rights to influence, it is submitted that they should 
not have those rights. 
(iii) Activities: The teacher, in choosing what things 
the class will actually do, usually does so without any 
parent involvment, unlesc:/trips, money or materials are 
involved. Following the Educational Development Conference, 
there have been some schemes of parent helpers in classes 
acting "as another set of ears and a source of help and 
. . . . d' .. 234 h' . information to children during rea 1ng. T is is not 
choosing what is taught but assisting teaching itself -
and as such is a learning experience for the parent. 
At this level of 'activities', the only choice of parents 
is to withdraw the child from the class, either by requesting 
a change of class (to the Principal) or changing schools, 
or withdrawing a child in a similar way to parents exempting 
a child from religious instruction as at present. Such a 
(254) Shallcrass "E.Q.r.ward t_o Basic~II 1978, p.15. 
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contentious issue as sex education could give rise to this 
sort of problem. There is no provision for this particular 
action under the present law. If the Johnson report were 
implemented and sex education (inter alia) became part of the 
curriculum, it is likely that some provision for allowing 
parents to withdraw their children would be enacted. The 
children would remain under supervision elsewhere in the school, 
as are those exempted from religi6us instruction. 
On the question of parental rights with respect to sex 
education,the Royal Commission 011 Contraception, Sterilisation 
and Abortion approved the followin~ p ass~ge from a letter 
from the Roman Catholic Archbishop of Liverpool to the Heads 
of Catholic Schools:
255 
"The education of children in sexual matters is 
primarily the right and duty of parents. In not 
a few cases, however, parents through inability 
or neglect, fail to carry out their responsibilities 
in this field. In such cases, the school may 
have a positive duty to supply as far as possible, 
the deficiencies of the home. Such a task when 
prudently undertaken wil l not be opposed by those 
people who have accepted and fulf illed their 
responsibilities in these matters ." 
Schools have this duty, it is submitted, because parents, 
agai~· do not have sole rights to the education of their children. 
Section 3 ( 3) of the Con°tracept ion, Sterilisation and 
Abortion Act 1977 makes it an offence to sell, give or otherwise 
sup.ply instruction in the use of contraceptives to any child 
under 16 unless the person giving the advice is one a 
specified list, including parents and doctors , or 
11 (f) Does so to any pupils of a school with the 
prior approval of the principal or head teacher 
of that school given after agreemen t with the 
School Committee or Board of Governors ." 
This makes it impossible for teachers to give advice on 
contraceptive use on a one-to-one basis, or to answer 
questions which arise spontaneously in a discussion . This 
differs materially from the recon@endation of the Royal 
(255) Wellington (1977) , 89. 
LAW LIBRARY 
VICTORIA U, ,VEF1SITY OF WELLINGTON 
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C 
. . 256 l. 
ommission w11ch proposed that exemptions would apply 
where; 
''(l) The person giving the information or instruction 
does so as part of any course on social relationships, 
biology or human developement approved by the 
Department of Education or the Department of Health;or 
(2) The person giving the information or instruction 
is approved by the pri~cipal or head teacher of 
any school." 
This second exception concentrates on approving the ~erson. 
Section 3(3) implies that the approval must be given to the 
content of the advice. The Bill when first in~roduced 
contained exception (1) but exception (2) was reworded: 
"Does so to any pupils of a school with the prior apr:-roval 
257 
of the principal or head teacher of the st::hool." When 
reported back from the Select Committee ·exception ( 1) was 
deleted and to clause 3 (3) (f) was added the words: "given 
after agreement with the School Committee or Board of 
Governors." to give the present section 3 (3) (f). The 
Commission's formula would have allowed an approved teacher to 
give spontaneous advice in response to a question. 
At present almost every course in sex education requires 
the a·pproval of the School Commit tee or Board, since any 
balanced course will contain information on contraceptives. 
Thus parents can have a large say in whether contraceptive 
advice will be given in sc~ools, to children under 16, since 
they have a large say on the School Com.~ittee or Board. 
L. A CHILD'S ACADEMIC ADVANCEMENT . 
(i) Primary School. 
Normally a child must have eight years of primary 
education and complete form 2 when he is not less than 12 
258 . · J · t nor more than 14. Only in except1ona . c1rcums ances can 
259 
the child be younger or older. A pupil cannot repeat 
form 2.
260 
(2 5'G) Ib;J · , 1l1,-~-
(257) Clause 3 (3) (f)r 
(258) Organisation and Inspection of State Primary Schools 
Regulations 1963, reg. 4. 
(259) Idem. 
( 2 C:,,0} Idem. 
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11 The classification of each pupil for the ensuing 
year shall be determined by the Head Teacher each 
December on the basis of the pupil 's general 
development, record at school, and age; but where 
necessary, individual pupils may be reclassified at 
t · d · 2bl any ime uring the school year ." 
(ii) Secondary School. 
The only reference to this question in relation to 
secondary schools is:"The programme of study of each child 
shall be determined by the Principal after consultation 
• 11 262 
with the parents or guardians of the pupil. 
(iii) Comment. 
It is the Principal or Head Teacher -w.,ho is responsible 
for advancement. Of course, in practice , the teacher most 
involved with the pupil will have an iQportant influence 
in this area. This is a professional matter and School 
Committees or Boards have no say at all. A parent, thinking 
that his child should be a year ahead or a year behind has 
recourse only to the Principal. 
There are two basic factors to consider : intellectual 
ability and general maturity. If a child shows maturity and 
intellectual ability he may be put forward a year. If he 
shows intellectual ability put not enough maturity, he may not. 
In New Zealand it is fairly common for children to spend 
only seven years in primary school, i.e. a year ahead. 
Parents can and do approach the Principal on this question. 
On one occasion a pupil had been put a year ahead at primary 
school. When he reached secondary school his parents felt 
he was not really mature enough for the work and should be 
put back to the normal age group. The family was moving 
to another town and the parents approached the Principal of 
a school to see if the pupil could be enrolled to repeat 
the third form. The Principal agreed with the parents and 
allowed this to happen. It is ;ubmitted that this situation 
(261) Ibid., reg. 7. 
(262) Secondary School Boards Administration Regulations 1965 
reg. 56. 
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is unique. The Principal would have been loathe to keep 
a child back a year, where the child was coping academically, 
had the family not shifted towns. 
(iv) Streaming. 
This is a process of putting pupils of similar intellectual 
ability in the same class, and is a common practice in New 
Zealand. Again the Principal is responsible for this and can 
be approached by parents who are concerned. The Currie 
Commission considered the possibility of special'non-academic' 
courses in schools for slow learners - more technically 
. d . . d 263 b. oriente. However it pointe out tha\rany parents o Ject 
to secondary schools' special courses out~a natural desire 
.• 
that their children should share fully in all the advantages 
9f secondary education and not be singled out unduly. The 
Commission also approved of special prograrnmes for the highly 
. 1· l. . . 'd 264 intel igent. On t1is question it sai : 
11 The Commission well realises that the wishes of 
pupils, parents and schools have also to be considered 
in this matter and that a great deal woGld have to 
be left to be arranged as opportunity offered." 
Thus it is recognised that parents have an important role 
to play in this area. 
' M. PARENTS ACCESS TO SCHOOL RECORDS. 
' At the primary school level parents must be kept informed, 
twice a year, on what the school is doing for their children 
and the main features of their children's progress and 
265 · development. There is no comparable requirement in relat10n 
to secondary schools but in practice the same is done. 
At the primary school level the following records must be 
266 
kept: 
(263) 
(264) 
( 26 5) 
( 2 6 0 )_ 
Commission on Education in New Zealand (1962) , 285. 
Ibid., 278. 
Organisation and Inspection of State Primary Schools 
Regulations 1963 , reg. 8(1 ). 
Ibid. , reg. 12. 
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(1) The Register of Admission and Withdrawal. This is where 
the children are enrolled in accordance with section 109; 
(2) The Register of Attendance. This is kept in accordance 
with the Education (School Attendance ) Regulations 1951: 
Teachers must take t he roll once in the morning a nd once 
again in the afternoon ; 
(3) The Register of Progress and Achievement. This is a list 
of all the pupils in the school with a grading of 1 to 5 
(1 high ) in each of the subjects the pupil takes 
and a grading A to E (A high) on qualities of the child 
such as stability, co-operation1 perseverence and independence. 
This is entered twice a year on the register; 
(4) School Record Card. There is one of these for each pupil . 
At the end of each year the individua·1 grades from the 
Register of Progress and Achievement are transferred to 
the Record Card of each pupil . There will be notes of 
the child's interests, abilities and attitudes, intelligence 
test scores, and possibly a psychiatrist ' s report may 
be attached. 
All these records are strictly confidential to teachers, 
. . ff . d d ' . d 267 authorised Educ ation Department O 1cers an E ucat1on Boars . 
CttrJ 
However, the Primary School Record ~of each individual pupil 
must be available for perusal at any reasonable time by the 
parents but not by the pupbl.
268 There is no sanction for 
not allowing a parent to see such records . However, the parent 
cou~d have his wish enforced by an application for review 
to the Supreme Court under the Judicature Amendment Act 1972. 
The right is clearly stated in the regulations so it is 
unlikely that access will be refused . Not many parents know 
of their right to see the Record card and so it is rarely 
exercised. 
There are no corresponding provisions relating to secondary 
NC.:'.-J> 
school~ either in making them or keeping them. Records which 
~re .kept are treated as confidential unless authorised to be 
released. They are the property of the school and parents would 
have no enforceable right to see them. Their only possible 
(267) Ibid., reg. 13. 
( 2 6 8) Idem. 
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means of checking on the records would be an application to 
the Ombudsman who would not disclose the contents of the 
records.
269 
N. CORRESPONDENCE SCHOOL . 
There are three main groups of pupils enrolled in 
correspondence schools : (i) Those remote from schools ; 
(ii) Adults sitting for School Certificate or University 
Entrance; or (iii) school children who have no teacher, 
at present in a particular subject. There are also those 
children under 15 who have been suspended from a school and 
required to be enrolled in a corresponden~e school. 
Parents of children in (1) above and also parents of 
·suspended children have the added duty, discussed above ,
270 
of seeing that their children keep up with the work . There 
were murmurs that since these parents are in 'loco teacher' 
they should be paid something towards this supervision . 
Nothing ha s come of this suggestion. 
Perhaps in view of the general wish to get more parents 
involved and interested in what their children are doing, 
the duty to see that the pupil keeps up with the work should 
be extended to all parentsi This would make it an offence 
not to take an interest . It is doubtful that this would be 
successful . The duty is only put on parents because of a lack 
of somebody better qualified to supervise the children.It is 
a teacher's job to do that and more. Also it is impossiLl e 
to legislate for people's attitudes. What is needed is 
encouragement on the part of schools of parents to take an 
interest . Some schools do this by not issuing six-monthly 
reports through pupils but by asking all parents to come to 
school to collect the report from the teacher . Thereby some 
interest is forced. 
(26 9) Ombudsmen Act 1975 , sec t ions 19(1) and 21. 
(2~0) Supra, p . 30 of this paperd 
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It is difficult to know how far teachers have to go. 
If teachers visit the parents, some parents take offence 
because to them, it means that they or their children have 
done something wrong. Such action is also likely to cause 
gossip in the area. Teachers are busy enough without having 
to act as social workers as well: 
The duty is therfore on parents, with encouragement from 
the school, to take an active interest in the education of 
their children. This duty is enforceable only to a limited 
degree (enrolment and attendance) . The onus or responsibility 
lies mainly with the parents. 
O. THE PARENTS' RIGHT TO DECIDE WHEN THE PUPIL WILL LEAVE SCHOOL. 
This may become a concern when the child reaches the 
post-compulsory age of 15. Most often the problem will be to 
persuade the child to keep at tending school. However, if a 
child wants to continue but the parents refuse, what can the 
child do? The answer lies not in the Education Act but in the 
the Guardianship Act 1968. 
If the child is 16 he can apply to the Magistrates Court
271 
to review the decision of the parents. The Magistrate can 
make such an order as he thinks fit. The education of a 
child would be an important enough subject to warrant an 
application. Of course, the Magistrate may think that the 
parents' decision was not unreasonable, and so may not overrule 
the parents. The outcome will depend on the circumstances. 
A child of 15 has recourse only to be made a ward of the 
272 · d d . . . Supreme Court. This is seldom use an when it is it 
is usually for custody disputes. However it has been used to 
prevent parents from allowing their daughter to be sterilised.
27
J 
(271) Guardianship Act 1968, section 14. 
(272) Ibid., section 9. 
( 2 7 3 ) re D . ( a minor ) [ 1 9 7 6) l A 11 E . R . 3 2 6 . 
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Education may not be quite so drastic as sterilisation, but 
in an important enough case, the Court would be willing to 
step in. The child can himself apply under this section, 
without guardian ad litem .
274 
275 In re Baker , a local educat ion authority took 
wardship proceedings in relation to Mrs Baker's children. 
She had kept the children , who were of compulsory schoo l age, 
at home and educated them herself. The local education 
authority decided that such education was not "efficient" 
nor "full time " as is required by the United Kingdom 
Education Act 1944. Mrs Baker had been prosecuted and convicted 
several times for breach of attendance no~ices. Finally .-
the loca1/education authority asked for the children to be 
made wards of the Court for the purpose of their education . 
The Court declined the application saying that the Court, 
because the Education Act clearly gave the local authority 
the power to require education, no longer had jurisdiction to 
make the children wards of the Court purely on the grounds 
of education. Even though the enforcement procedures given 
to the local authority had proven ineffective, there was no 
remedy in wardship. The Court suggested that further 
prosecution of Mrs Baker might result in the threat of 
imprisonment , which might incline her to comply with the 
attendance notices. 
, 
· In New Zealand there is no p e nalty of imprisonme nt for 
breach of the attendance requirement. Howe ver section 120, 
which allows the parents to be fined , expressly states that 
it is not meant to affect any powers under th9~hildren and 
Young Persons Act 1974. Section 27 of that Act allows the 
police or social workers to make a complaint about a child, 
if, "be ing of school age within the meaning of the Education 
Act 1964 he is persistently failing to attend school without 
reasonable cause 11276 , The child can be brought before the 
Children and Young Pe rsons Court and the Magistrate can require 
277 the parents to attend. The Mag jstrate can deal with the case 
(274) 
( 2 7 5) 
(27h) 
(277) 
Guardjanship Act 1968, 
[19 6 lJ 3 Al 1 E . R. 2 7 6 · 
Section 27 (2) (e ). 
Section 27(6), 
section 14. 
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d k 
. f 218 an can ma ea variety o orders. 
However, in the particular context of the child over the 
age for compulsory study1 the case re. Baker is not relevant. 
It was the compulsory element in education and the authority's 
powers to enforce that, which ou~ted the Court's jurisdiction. 
A New Zealand Court could make the child of 15 a ward of the 
Court for the purposes of r-ducation . 
CONCLUSION. 
On commencing this paper, it was the writer's belief 
that parents did not hold a paramount position in relation 
to the education of their children, that~society has decreed 
a prior interest and it is the parent who must search for 
·his rights. This view is not supported by the cases. In 
Reade v. Smith , the parents' right of freedom o~ choice 
overrode the regulations. In the cases on the authority of 
the school outside the school grounds, and even within the 
school grounds, the attitude of the Courts has been to search 
for authority for the school ' s actions . Before the Education 
Act made ed~~ation compulsory, the answer was in contract -
an implied delegation of parental rights. Since compulsory 
education the answer has been in the Education Act. Were the 
Education Act to be repealid, the rights of parents would 
again be paramount at Common Law. The doctrine of parens 
patriae has not been taken up by the courts in the wide 
· · d b 279 't d 'd sweeping sense mentione a ove. However, i oes provi c 
some limitation, even at Common Law on the right of parents. 
Parents rights have no doubt been diminished by the 
Education Act in the manner outlined in this paper. However, 
the following factors make parents a force to be reckoned with: 
(i) Parents can get and are getting actively involved 
in the administration of education . 
(ii) Because parents are directly involved, they form 
(278) Section 31, ranging from admonishing a person to placing 
guardianship in the Director-General of Social \Jelfare. 
(279) Supra, p.5, 
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one of the strongest pressure groups i11 education. 
(iii) Recent moves, such as the Educational Developement 
Conference and the Mccombs Report, seek to strengthen 
and improve the power of parents to influence real 
educational questions. 
(iv) Parents have complete control. over the first and 
most important years of a child's life. 
The biggest barrier to the exercise of parental rights 
I 
is parental apathy. Because the Education Act requires 
children to be at school four to five hours a day, parents 
see this as a complete takeover of their rights in education. 
So parents have, to a large degree abdicated their rishts 
in this area. This is why, it is submitted, programmes in sex 
education in schools have been developed - because parents 
are not fulfilling their responsibilities. 
Schools are the first to admit that they are not the 
sole educational influence on children. It is parents who 
see their children most often and have the greatest influence 
on them. A duty thus falls on parents to take full advantage 
of the opportunities they have. The saddest part is that for 
all the rights parents do have, even within the school 
system, only a small percentage of parents take advantage 
of them. 
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